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IN THE 
SUPREME COURT 
OF THE 
STATE OF IDAHO 
LYNN J, BABINGTON and KATHY ) 
BABINGTON, husband and wife, and ) 
CLIFTON E, JENSEN and SUZANNE K, ) 
JENSEN, husband and wife, collectively) 
doing business as LYNCLIF FARMS, LLC ) 
Plaintiffs/Respondents, ) 
Cross-Appellants ) 
Vs, 
WILLIAM G, VAN HORN, and 
ZINGIBER INVESTMENT, LL':, 
Defendant/Appellant 
Cross-Respondents, 
) 
) 
) 
) 
) 
) 
) 
Gt:vJ S~ At"'''''Y_ for AppeZZant_ 
~(fyI. -~ 1iJ1;-?/i15, /4 
Attorney_ for Respondent_ 
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Cross-Appellants ) 
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CLERK'S RECORD ON APPEAL 
WILLIAM G. VAN HORN, and 
ZINGIBER INVESTMENT, LLC. 
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ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
ISB # 3198 
!rJm\LynClli\decl relief\sumjud~ afEslette 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
STATE OF IDAHO ) 
ss: 
County of Twin Falls ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
AFFIDAVIT OF 
GARY D SLETTE 
GARY D. SLETTE, fIrst being duly sworn, deposes and states on oath as follows: 
1. I am an attorney licensed to practice law in the State of Idaho, and am counsel of 
record for the Plaintiffs in this matter. 
2. On June 23, 2008, at 10:00 a.m., a pre-hearing conference was conducted by the 
Idaho Department of Water Resources regarding Zingiber's application for Permit 
No. 36-16494. 
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3. 
4. 
5. 
The pre-hearing conference was conducted by telephone with Allen Merritt of the 
Southern Region of the Idaho Department of Water Resources leading the call. 
Those in attendance by telephone were William VanHorn of Zingiber Investment, 
LLC, and its attorney, Scott Campbell of Moffatt Thomas. Also in attendance on 
the telephone were Cliff Jensen and Lynn Babington ofLynClifFarms, L.L.C. and 
their undersigned attorney of record. 
During that pre-hearing conference, Allen Merritt expressed his understanding that 
the water sought to be appropriated was not new water out of Billingsley Creek, 
but rather was the water flowing in the Padgett Ditch. 
Mr. Campbell informed Mr. Merritt that that was a "correct statement", that there 
would be no new diversion, and that the application sought to use the water that 
was currently in the ditch. 
Further, sayeth your affiant naught. 
DATED this). 3 day of June, 2008. 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on the a day of June, 2008, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. Campbell 
MOFFATI' mOMAs BARRETI' 
P.O. Box 829 
Boise, ID 83701-0829 
AFFIDAVIT OF GARY D. SLffiE - 3 
[ ] 
[ ] 
[ ] 
~~ 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email slc@moffatt com 
Gary '. lett 
+ 
'0 
194 
1 
2 
3 
4 
5 
6 
7 
B 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
,'liS YR 'r-'~ ~,I..I' I ,I"; I COURT 
ilOODING CO, iDAHn 
, FILED . ~ 
Gary D. Sletie 
ROBERTSON & SLEITE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
ISB #3198 
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2008 JUN 24 
IN TIlE DISTRICT COURT OF THE FIFTH runICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an in~ividual; 
and ZINGffiER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
---------------------------- ) 
STATE OF IDAHO ) 
55: 
County of 1fA.!" n F411s ) 
Case No. CV -2008-125 
AFFIDAVIT OF 
JIM'STANTON 
JIM STANTON, first being duly sworn, deposes and states on oath as follows: 
1. I am a Senior Water Resource Agent in Twin Falls, Idaho. 
9: 16 
2. I authored the Comment Report for Application No. 36-16494 attached hereto as 
Exhibit "An. 
3. It is my understanding that the water sought to be appropriated pursuant to that 
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application is the water currently flowing in the Padgett Ditch, and is not an additional ten (10) cfs 
of water to be diverted out of Billingsley Creek. 
Further, your affiant sayeth naught. 
DATED this ~ay of June, 2008. 
IDjSTANrON 
8 
SUBSCRJEED AND SWORN to before me this 16 day of June, 2008. 
CERTJFJC~1F~F SERVICE 
The undersigned certifies that on the 23 day of June, 2008, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. campbell 
MOFFATInIDMAS BARR.EIT 
P.O. Box 829 
Boise.lO 83701-0829 
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Comment Report 
36-16494 
1. jstanton 5/29/2007 CommenUAnalysis 
Comment: This application proposes to use the existing flow in the Padgett Ditch for 
recreation (trout fishing), aesthetic and wildlife uses on the Zingiber property. Today I 
met with Frank Erwin, watermaster of District 36-A, to verify the pod and to view the 
property. The historic pod for this ditch will continue to be used, but the ditch itself has 
been modifed as it flows through the pou. Instead of running basicall straight west and 
then north after entering the pou, the ditch has been completely rerouted on a twisting 
path before leaving the NW corner of the property as it has historically done. This 
could reduce water quality for downstream fish producers, and could increase 
conveyance loss due to the longer distance traveled (more evaporation and loss to 
streamside vegetation. Frank said that the downstream fish people have made an 
agreement with the applicant protecting them from possible damage due to this 
development. While the fish rignt is for 10 cfs, that amount of water is no longer 
available on a consistant basis; 4-6 cfs is all that is available most of the time. The 
permit will "use" whatever is in the ditch, so there is probably no harm in allowing the 
full amount applied for. This water never returns to Billingsley Creek; any unused flow 
goes directly into the Snake River. Obviously we will need watermaster & Fish & 
Game Dept comments. This application may be approvable with proper conditions; 
the work has apparently already been done. 
2. jstanton 5/29/20074:33:34 PM Special Administration Area Notes 
Comment: Special Administration Areas: 1992 Snake River Moratorium Area 
Exempt: Y 
Reason: Non-Consumptive Use 
Doc Attached: 
Explanation: 
3. jstanton 5/29/2007 4:36:47 PM Additional Information Supporting Application 
Comment: Residency affidavit for hydropower development: N/A 
Additional hydropower project information: N/A 
Additional fish propagation project information: N/A 
Appropriation Rule 40.05.c information: N/A 
Mitigation Plan or acceptance form: N/A 
Evidence of Pre-1987 development: N/A 
4. jstanton 5/29/2007 Legal Notice Remarks 
Comment: This application proposes to use the existing flow in the Padgett Ditch, up to 
10 cfs, for recreational fishing, aesthetic and wildlife uses in the portion of the Ditch 
that runs through the Zingiber property. The Ditch will rebuilt to meander through the 
property to provide additional aquatic habitat before leaving the property at the historic 
location. The property is located 1 mile north of Hagerman on the west side of Hwy.30 
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Gary D. Slette 
ROBERTSON & SLETIE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
ISB # 3198 
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IN TIlE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VANHORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
STATE OF IDAHO ) 
Ss: 
County of Gooding ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
AFFIDAVIT OF 
SI JZANNE IENSEN 
SUZANNE JENSEN, flrst being duly sworn, deposes and states on oath as follows: 
1. I am one of the Plaintiffs in this action and one of the members ofLynClifFarms, 
L.L.C. 
2. I was responsible for setting up the meeting with the Babingtons and Jensens and 
iN 
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Mr. and Mrs. Van Hom at the Snake River Grill in Hagennan in late February or early March of 
2007. The purpose for that meeting was to explain to the Van Horns our concerns about our water 
rights in hopes that we might avoid the need for litigation and the expenditure of our money for 
attorney fees. 
3. The work on the VanHorn I Zingiber ditch had long been completed by the time 
we held that meeting at the Snake River Grill. 
4. There was never any agreement, verbal or otherwise, that "LynCIif agreed to 
Zingiber's relocation of Padgett Ditch across the Zingiber property in return for Zingiber's promise 
to be responsible for any actual damages that might be caused by the ditch relocation. " 
5. There was never any agreement by any member of LynClif waiving LynClif's 
statutoI)' rights to pipe the Padgett Ditch across the Van Hom property. 
6. I do not recall that either I or anyone else who was a member of LynClif ever 
shook hands with either Mr. or Mrs. Van Hom, but if there ever was a handshake, it was not to 
confinn any agreement, but rather, was a social gesture. 
Further, sayeth your affiant naught. 
DATED this /£fi day of June, 2008. 
SUBSCRIBED AND SWORN to before me this ~ day of June, 2008. 
./ ~,~-. ~~.,,~.\ l\ ,9 > .... ~..... < 
'~:j.~~_~ \J r\ . .,.." ::......".\ --"'-________ _ 
i '<::.;" • NOTARY PUBLIC FOR IDAHO 
'" ~ '- • ..d;. .... " ! ~ ;. --- ~esiding at: )/J6f/llNJ.., :: =? 
\ \. /~ . ~~(Jonllnission Expires: 6'" -/.;l(;IC o ~!! . \~~1.~:~i~~~~·~;f ' 
CERTIFICATE OF SERVICE 
The undersigned certifies that on the 2 3~y of June, 2008, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on the .11!!: day of June, 2008, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. Campbell 
MOFFAT[ moMAS BARREn 
P.O. Box 829 
Boise, ill 83701-0829 
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f} 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile TransnUssion - 208-385-5384 
Email slc@moffatt com 
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Gary D. Slette 
ROBERTSON & SLETIE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, coUectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WlLLIAM G. VAN HORN, an individual; 
and ZINGffiER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
STATE OF IDAHO ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV -2008-125 
SI IFP! ,EMENTAI , 
AFFIDAVIT OF 
CI ,TETON E IENSEN 
22 Ss: 
23 
24 
25 
26 
County of Gooding ) 
CLIFTON E. JENSEN, first being duly sworn, deposes and states on oath as follows: 
1. I am one of the Plaintiffs in this action. 
I am one of the members ofLynClifFanns, LLC. 2. 
3. My wife and I and the Babingtons met Mr. and Mrs. Van Hom at the Snake River 
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Grin in Hagerman in late February or early March of 2007, to explain to the Van Horns our 
concerns about our water rights in hopes that we might avoid the need for litigation and the 
expenditure of our money for attorney fees. 
4. When I arrived at the Snake River Grill to participate in the meeting with the Van 
Horns, I was upset with the Van Horns' conduct, and spoke very little during the meeting. 
5. Lynn Babington and I had previously expressed our concerns to Mr. Van Hom 
which include, but were not necessarily limited to: 
6. 
(a) As an absentee landowner, he would not be there to adequately maintain 
the ditch. 
(b) 
(c) 
Additional water would be lost as a result of conveyance loss due to the 
increased length of the ditch. 
The water would heat up as a result of the increased length of the ditch and 
slowing of the water. 
(d) More debris and moss would accumulate in the ditch. 
On two (2) occasions, the fish screen installed by Van Hom / Zingiber has plugged 
up and caused flooding with a consequent reduction of flow in the Padgett Ditch. 
7. There was never any agreement, verb8l or otherwise, that tlLynClif agreed to 
Zingiber's relocation of Padgett Ditch across the Zingiber property in return for Zingiber's promise 
to be responsible for any actual damages that might be caused by the ditch relocation. " 
8. There was never any agreement by any member of LynClif waiving LynClif's 
statutory rights to pipe the Padgett Ditch across the Van Hom property. 
9. Although the Van Horns had suggested shortening the ditch if damage occurred to 
LynCUf, there was never any agreement of any sort such as has been suggested by Mr. Van Hom 
in his affidavit. 
10. Lynn Babington and I had previously provided a "DraftlDiscussion Copy" to Van 
Hom, a true copy of which is attached hereto as Exhibit "A". Mr. Van Horn subsequently 
declined to execute that document, and advised us that if we had problems, we were to sue him. 
11. I do not recall that either I or anyone else who was a member of LynClif ever 
shook hands with either Mr. or Mrs. VanHorn, but if there ever was a handshake, it was not to 
confinn any agreement, but rather, was a social gesture. 
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Further, sayeth your affiant naught. 
. ·'A DATED this I Y /Afuy of June, 2008. 
SUBSCRIBED AND SWORN to before me this I f day of June, 2008. 
····~\(\~L~ 
\NOTARY PUBLIC FOR IDAHO 
~esiding at: IIJ6<'1 r1"-' JJ/.. 
I.Commission Expires: 6· f· J. 0 ( ~ 
CERTIFICATE OF SERVICE 
12 The undersigned certifies that on the 2~daY of June, 2008, he caused a true and correct 
13 copy of the foregoing instrument to be served upon the following persons in the following 
14 manner: 
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Scott L. Campbell 
MOFFATI moMAS BARRETI 
P.O. Box 829 
Boise, ID 83701-0829 
[ ] 
[ J 
[ J 
iv} 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email 
~ 
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f" 
Draft / Discussion Copy 
Agreement between owners of Lots 27 and 28 (Vanhorn)/and lots 1 - 26 of 
Ya Ta Haysubdivision (Lynclit) l and Kirt Martin water right holders on lower 
portion of Padgett Irrigation Ditch. 
Vanhorn can modify and relocate Padgett Ditch on his property under the 
following conditions: 
1) Padget ditch enters and exits Vanhorn property at same existing 
locations 
2) Lower side of Padget ditch is accessible for cleaning or upper side 
in some areas if more feasible 
3) All modifications, structures, and screen devices on the Padgett 
ditch engineered so that in case of any failures the water will 
continue to flow and exit the Vanhorn property at the existing 
location without any delays detrimental to the fish in ponds located 
below the Vanhorn property 
4) Modifications to be completed by / / __ 
Vanhorn Recognizes: 
1) Padgett ditch has easement on both sides for maintenan<t 
2) Padgett ditch can be turned off for maintenance ()., CJ r:.<-".. Y'..(.. d ~ -.) .R M -"P " '/ 
3) Vanhorn accepts liability for damages down stream due to failures 
of any modifications, structures, or screening devices made or 
installed on Vanhorn property 
EXHIBIT 
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Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
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JIS TRIC T COURT (iOfJOING CO. iDAHO 
rr::-IL C" n L", 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
* * * * * * * * * 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
STATE OF IDAHO ) 
Ss: 
County of Gooding ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
SI IPPI ,EMENTAI , 
AFFIDAVIT OF 
I.YNN I BABINGTON 
LYNN J. BABINGTON, fIrst being duly sworn, deposes and states on oath as follows: 
1. I am one of the Plaintiffs in this action and one of the members ofLynClifFarms, 
L.L.c. 
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2. I attended the meeting at the Snake River Grill with the Van Horns and the 
members of LynClif sometime between February 16 and March 5 of 2007. That meeting was 
called by Suzanne Jensen to provide the Van Horns with an overview of LynClifs water rights, 
and the importance of those water rights to LynClif. Additionally, LynClif wanted to see what 
could be done in order to avoid the necessity of legal fees. 
3. During the meeting, Mr. VanHorn spoke frequently and reiterated that he fully 
intended to keep the new ditch in the location that he had selected. Despite his comments, his 
wife, Judy, said that if they caused damage or harm, they would shorten the ditch. 
4. There was never any agreement, verbal or otherwise, that "LynClif agreed to 
Zingiber's relocation of Padgett Ditch across the Zingiber property in return for Zingiber's promise 
to be responsible for any actual damages that might be caused by the ditch relocation." 
5. There was never any agreement by any member of LynClif waiving LynClifs 
statutory rights to pipe the Padgett Ditch across the VanHorn property. 
6. I do not recall that either I or anyone else who was a member of LynClif ever 
shook hands with either Mr. or Mrs. VanHorn, but if there ever was a handshake, it was not to 
confmn any agreement, but rather, was a social gesture. 
7. After Zingiber filed its water right application with the Idaho Department of Water 
Resources, Judy VanHorn informed me about the filing, and stated that the water they sought to 
appropriate was new water, and not the water right previously appropriated by LynClif. I advised 
her that if they had the ability to provide an extra ten (10) cfs of water in the ditch, I would 
personally work on making the ditch bigger, since that additional water would only be beneficial 
to LynClif. 
8. I have reviewed the Comment Report prepared by Jim Stanton, attached as Exhibit 
8 to Mr. VanHorn's affidavit. As noted therein: 
While the [LynCH±] fish right is for 10 cfs, that amount of water is 
no longer available on a consistent basis; 4-6 cfs is all that is 
available most of the time. The permit will "use" whatever is in the 
ditch .... 
Id at paragraph 1. Continuing, Mr. Stanton stated: 
This application proposes to use the existing flow in the Padgett 
Ditch, up to 10 cfs, for recreational fishing, aesthetic and wildlife 
uses in the portion of the Ditch that runs through the Zingiber 
SUPPLEMENTAL AFFIDAVIT OF LYNN J. BABINGTON - 2 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
property. 
Id at paragraph 4. 
9. The approximate length of the original ditch that traverses the Zingiber property 
was 740 feet. The approximate length of the new ditch is 1,510 feet. 
10. The approximate cost to pipe the ditch at its original length and location is 
between $40,000 and $50,000. The approximate cost to pipe the ditch at its new length and 
location is estimated to be in excess of $100,000, due to the additional length, the numerous 
curves in the new ditch, and blasting through rock in order to place the conduit below ground 
level. 
Further, your affiant sayeth naught. 
DATED this ~ day of June, 2008. 
~~ 
......-fYNN J. BABINGTON 
SUBSCRlBED AND SWORN to before me this 12- day of June, 2008. 
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............ ,. CERTWIC ATE OF SERVICE 
The undersigned certifies that on the ~ day of June, 2008, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott 1. Campbell 
MOFF ATI THOMAS BARRETI 
P.O. Box 829 
Boise, ID 83701-0829 
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[ ] 
[ ] 
~.Y 
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Hand Deliver 
U.S. Mail 
Overrlight Courier 
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Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
ISB #3198 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIDER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
STATE OF IDAHO ) 
ss: 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV -2008-125 
8I JPPI EMENTAI, 
AFFIDAVIT OF 
FRANKERWJN 
FRANK ERWIN, frrst being duly sworn, deposes and states on oath as follows: 
1. 
2. 
I am and have been the Watennaster for Water District 36A for the last ten (10) 
years. 
I have reviewed the Comment Report of Jim Stanton of the Idaho Department of 
Water Resources which is attached as Exhibit 8 to the Affidavit of William Van Hom. 
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1 3. I do not believe that I ever advised Mr. Stanton, or anyone else, that there was any 
2 agreement between the parties to this action. I would not have had any way of knowing what their 
3 agreements, if any, might have been. 
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4. I have also reviewed a copy of Mr. Van Hom's letter to Mr. Stanton dated June 27, 
2007, a true copy of which is attached hereto as Exhibit "A", and by this reference incorporated 
herein. I unequivocally state that I never informed Mr. Van Hom "that small increases in surface 
area, such as stock watering ponds and fishery ponds, were not required to mitigate losses by the 
State. II 
5. I further note in Mr. Van Hom's letter to Mr. Stanton that it was Mr. Van Hom 
himself who represented to Mr. Stanton that he had come to a "mutual understanding" with Mr. 
Babington and Mr. Jensen. 
Further, your affiant sayethnaught. 
DA 1ED this LcY :1'fdaY of June, 2008. 
SUBSCRIBED AND SWORN to before me this L1:- day of June, 2008. 
",,,- -", 
.." 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on the 1/lr~ay of June, 2008, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L Campbell 
MOFFAITTIlOMAS BARRETT 
P.O. Box 829 
Boise, ID 83701-0829 
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Hand Deliver 
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"'f:D 
JlJN 1 ff 2001 ~""~1~1>r£h._ -'~~ES 
StateofIdaho Department ofWatu Resour= 
James E Sll!nlOn 
lune 27, 2007 
Senior Water ResourOl! Agent 
1341 Fillmore Street #200 
Twin FaJls, ID 83301 
Re: Application for Permit 36-16494 
Dear Mr. Stanton: 
Thank you for your letter of May 30, 2007. ft is too bad 1 was unaware of yt>UI she visit, 
as I could have an~ some of your queruoO'S at that time. 
I understaru:! the necessity fur my oorporation to be registered in the StllteafIdaho and 1 
am taking steps to accomplish the same. I hlllve enclosed a copy of the paperwork 
submitted to the stllte. 
Mr. Lynn Babb(ogton, Cliff Jensen and 1 have had several discussions n:garding our 
properties and water ng{lts and have come to a mutwl.[ understanding. 
Regardlog your concern as to the additional surface area and length of Padgett Ditch, I 
wi(J explain my undermmding ofttle history ufmy water right For mostoftbe 125 year 
history of this water right, on what is now my property. irrigation has t>een achieved by 
flood irrigating fi·om both the Padgett ditcil and the john Belf meclI; diversions from 
both being necessary to ClOver the- entire property. Hopefully, you were able to observe 
the structures to accommodate !:he John Bell water wben yotl visited the property. There 
are two points of entry under Highway 3(). T have cltecked with Mr. Osborne., the 
manager of the John Bell Ditch, WilD 4SSUTeS me that I still have the right to take water 
ITom John Bell, which I have in fact t>een doing. It is important to me. as well as many 
other owners in the a.rea, that we be able to irrigate 00£ properties without pumping. I do 
oot want to be dependent on e!ectricity to maintain my property. There is evidence of a 
number ofre-routings of the ditches acr05& the property over the years. The length of the 
d'ctch as it stands today, may be somewlurt greater dllUl the most recent routing, but does 
not appear to be longer than previous routings. The most recc:nt ditch routing forked into 
two channels when .it c:roSllOO the property from Justice Grade. One of these channels, 
due to repeated deanings had become about 30 feet wide upstream from the yard 
surrouncitng the house. This entire branch of the old channel has b«n eliminated with 
the new ditch design, but is still evidenL 
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State of1liaho Department ofW liter Resouroel! 
James E Stanton 
Jlme 26. 2007 
Page 2 
Prior to making all)' changes, I spoke to Frank Irwln who informed me that small 
increases in surface area, such as stock watering ponds and fish rearing ponds, were not 
required to mrtigate losses by the state. He mtt.OO that generally surfuce area increases of 
1= than one acre were exempL r do not know the exact amount of io.crea:te in surface 
area, ~t can as.me you that the additional surface area is less than ';'. acre greater than 
the most recent roLrting but not still less than some of the previOllll routings. 
The right I run applying for is not intended to divert any additional WIlter from Billingsley 
CreelL My intent is to mllintain the status quo of Padgett Ditch. As you probably know 
Lynn 8abbington has started ro retire from the fish business and there is no assurance that 
hi & flsh wAler right wUl continue. Although I will not be raisi ng fish commercially. as 
part of the de&':ign of the new ditch I want to eJlb.ance the ftsh habitat as well as better 
fucililJU.e the abjlity to flood irrigate the land with my e.xisting consumptive right. 
I would very much appreciate the oppGrtunity to meet willi you personally to diSQlsS any 
OfYOUf coOCernJ ami this application in general. We can meet. with you at your 
convenience, pfease contact me at 970-227-8102. 
sincery.> _ !) 
.. f! . 
r 
WiHiam Van Horn 
Zingiber Investments, LLC 
PO Box 456 
Es.ces Park, CO 805 17 
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Gary D. Slette 
ROBERTSON & SLElTE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
ISB# 3198 
lrJm\LynCIif\decI relieftsumjudL affJensen.Su2mme 
FILED p .. _'-
{ JUN 2 4200Slv 
Clerk of the District Court 
. County. Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TIlE 
STATE OF IDAHO, IN AND FOR TIIE COUNlY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiff." 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, ac, 
a Colorado limited liability company, 
Defendants. 
STATEOFIDAHO ) 
'Tw....vo~/lS' Ss: 
County of.(JeetiiBg ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
AFFIDAVIT OF 
KATHY BABINGTON 
KATHY BABINGTON, first being duly sworn, deposes and states on oath as follows: 
1. I am one of the Plaintiffs in this action and one of the members ofLynClifFarms, 
LL.C. 
2. I attended the meeting at the Snake River Grill in Hagerman in late Febrwny or 
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early March of2oo7, which meeting had been suggested by Suzanne Jensen. 
3. Although the Van Horns had proposed shortening the ditch if damage occurred to 
LynCut: there was never any agreement of any sort such as has been suggested by Mr. Van Horn 
in his affidavit. 
4. Contrary to paragraph 11 of Mr. Van Hom's affidavit, Zingiber never purchased 
any fish from LynClif Farms, L.L.C. At some point in March of 2007, Zingiber purchased fIsh 
. from Ark Fisheries, Inc., a corporation unrelated to LynClif Farms, L.L.C., but one which is 
owned bymy husband and me. 
5. There was never any agreement, verbal or otherwise, that "LynClif agreed to 
Zingiber's relocation of Padgett Ditch. across the ZingI'ber property in return for Zingibers promise 
to be responsible for any actual damages that might be caused by the ditch relocation. tI 
6. There was never any agreement by any member of LynClif waiving LynClifs 
statutory rights to pipe the Padgett Ditch across the Van Hom property. 
7. I do not recall that either I or anyone else who was a member of LynClif ever 
shook hands with either Mr. or Mrs. Van Hom, but if there ever was a handshake. it was not to 
confinn any agreement, but rather, was a social gesture. 
Further, sayeth your affiant naught 
DATED this iL day ofJune, 2008. 
SUBSCRIBED AND SWORN to before me this iq day of June, 2008. 1"'" ••••••• ". --
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copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott: L. Campbell 
MOFFATITIIOMAS BARRETI 
P.O. Box 829 
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Attorneys for Defendants William G. Van Horn 
and Zingiber Investment, LLC 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as L YNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
Case No. CV-2008-125 
DEFENDANTS' MEMORANDUM IN 
OPPOSITION TO PLAINTIFFS' MOTION 
FOR SUMMARY JUDGMENT 
COME NOW Defendants William G. Van Horn and Zingiber Investment, LLC 
(collectively "Zingiber") by and through undersigned counsel of record and pursuant to Idaho 
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Rule of Civil Procedure 56 and pertinent Orders of this Court, and hereby submits this 
memorandum in opposition to Plaintiffs' Motion for Summary Judgment. 
This memorandum in opposition is further supported by the Affidavit of William 
G. Van Hom ("Van Hom Aff.") already on file with the Court, filed on June 9,2008, in support 
of Zingiber' s Motion for Summary Judgment, dated the same. 
I. 
FACTS 
Given that this matter is proceeding under cross-motions for summary judgment, 
and in the interests of economy, Zingiber respectfully refers the Court to the facts as discussed in 
Section 1. (pp. 1-6) of its memorandum in support of its motion for summary judgment filed on 
June 9,2008, and hereby incorporates said section by reference herein. However, there are some 
factual issues raised in Plaintiffs' (hereinafter "LynClif') Memorandum in Support of Motion for 
Summary)udgment & Brief in Opposition to Defendants' Motion to Dismiss ("Memo") that 
bear additional comment. 
First, LynClif states that Zingiber's Padgett Ditch relocation and reconfiguration 
activities on Zingiber's property were performed without the consent or approval of anyone, 
either express or implied. Memo at 2. The facts are that Zingiber commenced its Padgett Ditch 
relocation and reconfiguration activities in plain sight in July 2006. Van Hom Aff. at ~ 11. 
Zingiber then diverted water into the relocated and reconfigured channel in October 2006. Id. 
LynClif, despite open and obvious observation of these activities, did not voice any disagreement 
with Zingiber's ditch relocation and reconfiguration activities until January 16, 2007-nearly 
six (6) months after the activities commenced, and nearly three (3) months after water began to 
flow in the relocated and reconfigured ditch. Jd., see also Exhibit 7 attached thereto. Thus, 
LynClif's representation that Zingiber's ditch relocation and recontiguration activities were 
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perfonned in the absence of any consent, either express or implied, is inaccurate given that 
LynClif did not raise any opposition to Zingiber's activities until nearly three (3) months after 
the ditch relocation / reconfiguration and flow re-routing were, for intents and purposes, 
completed. 
Second, LynClif states that Zingiber "falsely represented" to the Idaho 
Department of Water Resources that Zingiber and LynClifhad come to a mutual understanding 
regarding Zingiber's ditch relocation and reconfiguration activities. Memo at 3. This statement 
is grossly false. The Van Hom Affidavit makes clear that the parties did reach an agreement 
whereby LynClifwould agree to Zingiber's relocation and reconfiguration of Padgett Ditch in 
return for Zingiber's promise to bear any and all responsibility for any actual damages suffered 
by LynClif as a result of the ditch relocation and reconfiguration. Van Hom Aff. at ,-r 11. The 
meeting producing the handshake agreement took place at the Snake River Grill in Hagennan, 
Idaho, and was arranged at LynClif's request. Id. While the agreement was verbal, its existence 
is confinned by the independent statements of Frank Erwin (with whom Zingiber never 
discussed the meeting and, therefore, cannot be the source ofMr. Erwin's knowledge of the 
meeting or the agreement). Id., see also Exhibit 8 attached thereto. The agreement reached 
between the parties is further evidenced by Zingiber' s purchase of $1 ,400.00 worth of fish from 
LynClif for stocking in the portion of Padgett Ditch traversing the Zingiber property. Id. 
Zingiber would not have purchased the fish absent an agreement for the following reasons: 
(1) Zingiber would not do business with LynClififthe parties were still at odds; (2) Zingiber 
would not purchase and stock $1,400.00 worth offish in Padgett Ditch if LynClifwas going to 
pipe the ditch, or otherwise remove its flows from the ditch-to do otherwise would have been 
absurd because LynClif's removal of97% of the flows of Padgett Ditch and/or the piping ofthe 
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ditch altogether would spell immediate doom for the fish; and (3) presumably LynClifwould not 
sell Zingiber the fish if it planned all along to pipe the ditch, and/or remove its water flows from 
the ditch. To do so would prove to be extremely disingenuous and an act of bad faith. 
Third, LynClif states that Zingiber fails to acknowledge the historic easement and 
right-of-way for Padgett Ditch across the Zingiber property. Memo at 2. To the contrary, 
Zingiber fully acknowledges and agrees that the water user co-owners of Padgett Ditch enjoy an 
irrigation easement and right-of-way across the Zingiber property in accordance with Idaho Code 
Sections 42-1102 and 42-1207. Van Hom Aff. at ~ 5. The existence of an irrigation easement or 
right-of-way across the Zingiber property is not at issue in this case. Instead, this case presents 
two discrete issues for review (as defined by Counts One and Two ofLynClifs Complaint for 
Declaratory Relief): (1) a determination of the parties' respective rights under Idaho Code 
Section 42-1207 (namely LynClifs rights, if any, to pipe the portion of Padgett Ditch traversing 
the Zingiber property, and LynClifs rights, if any, to determine the ultimate location of the 
pipe); and (2) whether the waters flowing through Padgett Ditch are susceptible to subsequent 
appropriation by others (namely Zingiber). 
II. 
ARGUMENT 
A. Summary Judgment Standard 
Again in the interests of economy, Zingiber respectfully refers the Court to 
Section ILA. (pp. 6-8) of its memorandum in support of its motion for summary judgment for 
discussion of the summary judgment standard. Zingiber hereby incorporates said section herein 
by reference. 
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B. Count One Of LynClif's Complaint For Declaratory Relief 
According to LynClif's Memo, Count One of its Complaint for Declaratory Relief 
seeks a declaration that pursuant to Idaho Code Sections 42-1207, LynClifhas the "right and 
ability" to install a 750 foot buried pipeline in the location of Padgett Ditch as it existed 
immediately preceding Zingiber's purchase of the subject property. Memo at 5. The reliefthat 
LynClifrequests simply cannot be granted because: (1) Idaho Code Section 42-1207 does not so 
provide; (2) Idaho Code Section 42-1207 mandates the prevention of injury to others; and 
(3) LynClifhas failed to join indispensible parties pursuant to Idaho Code Section 10-1211, and 
Idaho Rules of Civil Procedure 12(b)(7), and 19(a)(1). Because each of these arguments are 
fully discussed within Section II.B. (pp. 8-13) of Zingiber' s memorandum in support of its 
motion for summary judgment, they will be only briefly addressed here. However, Zingiber 
does incorporate the entirety of said section by reference herein. 
1. The Decision Regarding The Ultimate Location Of A Ditch 
Traversing The Property Of Another Is Left To The Affected 
Landowner 
As has been fully briefed by the parties, both parties agree that Count One of 
LynClif's Complaint involves the interpretation and application ifIdaho Code Section 42-1207. 
Not to belabor the point, but LynClif's oversimplification of, and selective citation to, the statute 
fail to account for Zingiber's dual role as both an owner of Padgett Ditch, and as the affected 
landowner contemplated by the statute. 
With respect to this narrow issue (the ability to bury a surface irrigation 
conveyance in an underground conduit), LynClifis correct that Idaho Code Section 42-1207 
provides that a ditch owner has the right to place its ditch in a buried conduit on the property of 
another so long as the piping is performed within the preexisting easement or right-of-way for 
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the surface ditch. See Memo at 4-5. However, LynCliffails to recognize: (1) that it is not the 
sole owner of Padgett Ditch (therefore, it is not the sole decision maker in this regard); and 
(2) that the final decision regarding the ultimate location of the buried conduit is left to the 
affected landowner and not to the ditch owner. 
In short, LynClif's selective citation of the final paragraph ofIdaho Code 
Section 42-1207 omits the following express statement: 
A landowner shall have the right to direct that the conduit be 
relocated to a different route than the route of the ditch, canal, 
lateral, or drain provided that the landowner shall agree in writing 
to be responsible for any increased construction or future 
maintenance costs necessitated by said relocation. 
Id. Thus, assuming arguendo, and completely disregarding the facts that (1) Zingiber, as the 
affected landowner, had every right to relocate and reconfigure Padgett Ditch on the Zingiber 
property (so long as said location did not prove injurious to others); (2) that Zingiber and others 
are co-owners of Padgett Ditch in conjunction with LynClif; and (3) that Zingiber would be 
injured by the proposed piping, LynClif still does not possess the right to determine the final 
location of a buried conduit on the property of another. Idaho Code Section 42-1207 makes clear 
that the landowner (Zingiber in this case) "shall have the right to direct that the conduit be 
relocated in a different route than the route" of the preexisting surface conveyance, provided that 
the landowner agrees to bear any increased construction and/or maintenance costs arising from 
the directed relocation. 
While LynClifmay have the right, in part, to bury a portion of Padgett Ditch, it 
needs to do so: (1) with the consent of all of the Padgett Ditch co-owners (including Zingiber); 
(2) in a manner that will not injure anyone using or otherwise interested in the ditch (including 
Zingiber); and (3) at thefinal direction of the affected landowner (again Zingiber) ifZingiber so 
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chooses to direct such a relocation. LynClif simply does not get to unilaterally decide whether to 
pipe Padgett Ditch, any more than it gets to unilaterally direct the ultimate, final location of the 
ditch. LynClif is neither the sole ditch owner, nor is it the affected landowner. 
2. The Relocation, Reconfiguration, Or Piping Of A Ditch Cannot Be 
Done In A Manner That Will Injure Any Person Using Or Interested 
In The Ditch 
In addition to clearly affording the affected landowner the ultimate right to direct 
the final location of a buried irrigation conduit upon its property, Idaho Code Section 42-1207 
expressly requires that any proposed change to a ditch, canal, lateral, or drain, regardless of 
location, be performed in a manner that does not "impede the flow of water therein, 
or ... otherwise injure any person or persons using or interested in such ditch, canal, lateral, or 
drain .. " Id. In short, LynClif cannot bury any portion of Padgett Ditch, regardless of location, 
if said piping of the ditch will impede the flow of water through the ditch, or otherwise injure 
any person using or interested in the ditch. Likewise, LynClif cannot remove Padgett Ditch 
flows ("any change"), if such an action would prove injurious. 
The record is clear that LynClif is not the sole water user owner of Padgett Ditch. 
See, e.g., Van Horn Aff. at,-r,-r 5-9, see also Exhibits 3,4,5, and 6. Moreover the record is 
equally clear that Zingiber is a water user co-owner of Padgett Ditch. Id. Put simply, Zingiber is 
a person who uses, or is otherwise interested in operation and integrity of Padgett Ditch. 
Therefore, LynClifmay not change any portion of Padgett Ditch by piping or otherwise, if the 
proposed change will impede the flow of water in the ditch, or otherwise harm or injure Zingiber, 
among others. 
As established by the Van Horn Affidavit, LynClif's proposed piping of a portion 
of Padgett Ditch, regardless oflocation (either on the Zingiber property or in the shoulder of 
DEFENDAt~TS' MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - 7 Client937332.1 2 2 2 
Justice Grade), will injure Zingiber's irrigation and stockwater rights. See Van Horn Aff. at ~ 14. 
Zingiber relocated and reconfigured the portion of Padgett Ditch traversing its property (as has 
been done historically by prior property owners (see, e.g., Van Horn Aff. at ~ 5» not only to 
foster wildlife and aesthetic interests, but, more importantly, to facilitate the exercise of its 
irrigation and stockwater rights. Any piping of Padgett Ditch by LynClifwill: (1) obliterate 
Zingiber's aesthetic and wildlife interests in the ditch (and will undoubtedly kill the very fish that 
LynClif sold to Zingiber); (2) prevent electricity-free, gravity irrigation ofthe Zingiber property, 
and (3) hinder open range stockwatering on the Zingiber property. Moreover, even if LynClif 
were pennitted only to pipe its water, and remove those flows from Padgett Ditch as a result, the 
removal of LynClif's water (approximately 97% of the flow of Padgett Ditch) would prove 
equally injurious to Zingiber by removing substantial conveyance head that is used to deliver 
water to the Zingiber property, and to others located downstream. Given these very real injuries 
that will arise as a result of LynClif's proposed ditch piping (or as a result of the removal of its 
current ditch flows), suffered by a person who clearly uses or is otherwise interested in Padgett 
Ditch, Idaho Code Section 42-1207 prohibits LynCliffrom pursuing the piping (or ditch flow 
removal) it desires to undertake. 
3. Each Of The Water User Co-Owners Of Padgett Ditch Are 
Indispensible Parties 
As discussed in Section ILB.2, supra, LynClif is not the sole water user owner of 
Padgett Ditch. Any changes it proposes regarding the location, configuration, or flow regime of 
Padgett Ditch requires the consent of all of the similarly situated and similarly interested water 
user co-owners of Padgett Ditch. LynClif's Complaint for Declaratory Relief, being prosecuted 
pursuant to the Idaho Declaratory Judgment Act (Idaho Code Section 10-1201, et seq.) requires 
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that LynClifnot only comply with Idaho Rules of Civil Procedure 12(b)(7) and 19(a)(1), but also 
with Idaho Code Section 10-1211. 
Idaho Code Section 10-1211, requires that "all persons shall be made parties who 
have or claim any interest which would be affected by the declaration ... " Id., see also, Hartman 
v. United Heritage Property & Cas., 141 Idaho 193, 197 (2005) (citation omitted). As the record 
demonstrates, this matter implicates the rights of many other non-joined parties who are water 
user co-owners of Padgett Ditch. These other water user co-owners of Padgett Ditch have claims 
and/or interests which could or would be affected by the declaration that LynClif seeks. As such, 
LynClifmustjoin these known parties pursuant to Idaho Code Section 10-1211, and Idaho Rules 
of Civil Procedure 12(b)(7) and 19(a)(1), before the relief it seeks can be granted. 
C. Count Two Of LynClif's Complaint For Declaratory Relief 
According to LynClif's Memo, the "only matter to be determined ... pursuant to 
Count Two" of its Complaint for Declaratory Relief is whether the waters flowing through 
Padgett Ditch are susceptible to subsequent appropriation by others (as such Zingiber). Memo at 
6. This Court should refrain from making such a declaration because: (1) Count Two of 
LynClif's Complaint fails to present a justiciable controversy in derogation ofIdaho Code 
Section 10-1201, et seq., and Idaho Rule of Civil Procedure 12(b)( 6); (2) the Idaho Department 
of Water Resources possesses virtually exclusive jurisdiction over such matters, and LynClifhas 
failed to satisfy the requirements of the exhaustion doctrine; and (3) there is already another 
action pending for the same cause in derogation of Idaho Rule of Civil Procedure 12(b )(8). 
As noted in other sections contained herein, the foregoing arguments are fully 
discussed within Section H.C. (pp. 13-19) of Zingiber' s memorandum in support of its motion 
for summary judgment. Consequently, Zingiber will address said arguments only briefly here, 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - 9 
I 
,-. 
Client:937332.1 
224 
while fully incorporating Section H.C. of its memorandum in support of its motion for summary 
judgment by reference herein. 
1. The Lack Of A Justiciable Controversy And Disdain For Merely 
Advisory Opinions 
Again, because LynClifs Complaint for Declaratory Relief is being prosecuted 
under the Idaho Declaratory Judgment Act (Idaho Code Section 10-1201, et seq.) LynClifmust 
comply with Idaho Rule of Civil Procedure 12(b)( 6), and case law precedent that mandates that 
there be an actual controversy ripe for resolution by the judicial declaration sought. See, Harris 
v. Cassia County, 106 Idaho 513, 516 (1984); see also, Miles v. Idaho Power Co., 166 Idaho 
635,642 (1989) (Noting that Harris requires that a declaratory judgment action involve a real 
and substantial controversy as opposed to rendering a merely advisory opinion based upon a 
hypothetical set of facts-ripeness asks whether there is a need for court action at the present 
time). 
Nothing regarding Zingiber's Application for Permit, in and of itself, affects any 
of LynClifs rights. The application cannot affect any LynClifrights unless and until the Idaho 
Department of Water Resources takes action on the application in a manner that does implicate 
LynClifs rights. At this point, LynClifhas filed Count Two of its Complaint for Declaratory 
Relief fearing what the Department might do, as opposed to what the Department has done. 
Consequently, Count Two of LynClifs Complaint is premature (and not ripe) in that it seeks a 
merely advisory opinion regarding the interpretation and application of Article XV, Section 3 of 
the Idaho Constitution. No one is entitled to judicial relief for a supposed or threatened injury 
until the prescribed administrative remedies have been exhausted; and actions for declaratory 
judgment are not intended as substitutes for statutory procedure. Regan v. Kootenai County, 140 
Idaho 721, 724-25 (2004). 
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2. IDWR's Exclusive Jurisdiction And The Exhaustion Doctrine 
Idaho Code Section 42-201 clearly confers exclusive jurisdiction over the water 
appropriation application and permit process to the Idaho Department of Water Resources. In 
short, Idaho Code Section 42-201 provides that "all rights to use and divert the waters of the state 
for beneficial purposes shall hereafter be acquired and confirmed under the provisions of [Idaho 
Code Title 42, Chapter 2], and not otherwise." Id. (emphasis added). In fact, even after water is 
duly appropriated, and a water right is perfected, the administration of the duly authorized right 
remains the ongoing, and exclusive, responsibility of the Idaho Department of Water Resources. 
See. e.g., Idaho Code § 42-101; Walbridge v. Robinson, 22 Idaho 236, 241-42 (1912); and Boise 
Irrigation & Land Co. v. Stewart, 10 Idaho 38,49-50 (1904) (appropriation under Idaho law 
does not give the appropriator the ownership of the corpus of the water itself, but only the right 
to the use of the water). 
Unresolved protests over applications for permit are subject to the formal 
administrative hearing procedure set forth in Idaho Code Section 42-1701A. See, Idaho Code 
§§ 42-203A(4) and (5). Judicial review of Department decisions must be had in accordance with 
Idaho Code Section 42-1701A(4). See, Idaho Code § 42-203A(6). According to Idaho Code 
Section 42-1701A( 4), judicial review of a final Department decision can only be had in 
accordance with the provisions and standards promulgated by the Idaho Administrative 
Procedures Act (Title 67, Chapter 52, Idaho Code). !d. Last, Idaho Code Section 67-5271 
expressly requires the exhaustion of all available administrative remedies before the jurisdiction 
of the pertinent district court may be invoked. !d. The hierarchy of this administrative process, 
and the requirement of administrative remedy exhaustion are patently confirmed by Idaho Code 
Section 42-1401 D-a statute enacted by the legislature in 2001 to specifically remedy perceived 
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process/jurisdictional confusion created by Sagewillow Inc. v. Idaho Department of Water 
Resources, 135 Idaho 24 (2000). 
Despite initiating and participating in the administrative process via its filing of 
formal protests in response to the Zingiber Application (thereby recognizing the proper 
application of the aforementioned administrative process) LynClifhas grown impatient and is 
now shopping this forum in hopes that it will summarily reject Zingiber's Application for Permit. 
The Idaho Department of Water Resources is the proper, and virtually exclusive forum, for 
rendering such a decision, and the Court should allow the Department to do its job, despite 
LynClif's desires otherwise. This is true not only because the legislature has deemed the 
Department to be the proper forum for deciding such matters, but also because the exhaustion of 
available administrative remedies is a condition precedent to invoking this Court's jurisdiction, 
barring the application of a recognized exception to this rule. See, e.g., American Falls 
Reservoir v. Department of Water Resources, 143 Idaho 862, 869 (2007), Park v. Banbury, 143 
Idaho 576, 578-79 (2006), and Owsley v. Idaho Industrial Comm 'n, 141 Idaho 129, 134 (2005). 
LynClifhas asserted no such exception in this matter, nor is there one that applies. 
While the Court may have jurisdiction over Count Two of L ynClif' s Complaint in 
as much that it purports to raise a constitutional issue, applicable precedent instructs the Court 
that it should refrain from exercising that jurisdiction in deference to the administrative process 
specifically created to address such matters. Moreover, there are important policy considerations 
underlying the requirement that available administrative remedies first be exhausted, including 
the opportunity to mitigate or cure errors without judicial intervention, deferring to the 
administrative processes established by the Legislature and the administrative body, and 
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upholding the sense of comity for the quasi-judicial functions of the administrative body. White 
v. Bannock County Comm'rs, 139 Idaho 396, 401-02 (2003). 
3. Another Action Pending For The Same Cause 
Idaho Rule of Civil Procedure 12(b )(8) permits the dismissal of an action on the 
grounds that there is another action already pending for the same cause in another forum. Id. 
Two tests govern the determination of whether a lawsuit should proceed where a similar lawsuit 
is pending in another court. First, the court needs to determine whether the other case has gone 
to judgment, thereby raising concerns over claim or issue preclusion. Klaue v. Hern, 133 Idaho 
437,440 (1999). Second, the court should determine whether, although not barred from deciding 
the case, it should nonetheless refrain from deciding the matter. Id. In deciding whether to 
refrain from exercising jurisdiction over a case where there is another action pending between 
the same parties for the same cause, the court, among other things, must evaluate the identity of 
the parties and the degree to which the claims or issues presented are similar. !d. The court 
should also consider whether the court in which the matter is already pending is in a position to 
determine the whole controversy. Id. When weighing whether to exercise jurisdiction, the court 
should also consider the furtherance of judicial economy, costs to the parties, and the need to 
avoid potentially inconsistent judgments. Id. 
According to Idaho Code Section 42-203A( 4), an adversarial administrative 
proceeding was pending in relation to Zingiber's Application for Permit as of September 20, 
2007-the date LynClif filed the first of its two protests of the Application with the Department. 
LynClif openly concedes that the subject matter contained within Count Two of its Complaint 
for Declaratory Relief was already pending before the Idaho Department of Water Resources 
prior to the filing of its Complaint. The parties to the two actions are virtually identical-
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Zingiber as the applicant and defendant, and LynClif as the protestant and plaintiff. Likewise, 
the issues and claims pending in the two actions are also identical-the propriety of Zingiber's 
Application for Permit, and the susceptibility water flowing through Padgett Ditch to potential 
subsequent appropriation. 
In sum, not only is LynClifpursuing the subject matter of Count Two of its 
Complaint for Declaratory Relief in the wrong forum, but it is also doing so in derogation of 
Idaho Rule of Civil Procedure 12(b )(8) given its open concession that there was a preexisting 
action pending for the same cause before the Idaho Department of Water Resources. 
D. LynClif's Attorney Fees Request 
LynClif contends that it is entitled to its reasonable costs and attorney fees 
pursuant to Idaho Rule of Ci viI Procedure 54 and Idaho Code Section 12-121 because Zingiber's 
pursuit and defense of this action "is clearly frivolous, unreasonable, and is without foundation." 
Memo at 7. Zingiber is not responsible for LynClifs overly simplistic characterizations and 
interpretations ofIdaho Code Section 42-1207. The fact is, LynClifis not the sole owner of 
Padgett Ditch and, even if it was, it does not get to unilaterally determine where the ditch is to be 
located over the Zingiber property regardless of whether the ditch gets piped. Moreover, 
LynClifs desired reconfiguration and relocation of the ditch to a site predating Zingiber's 
ownership of the underlying ground cannot be accommodated because the proposed 
reconfiguration (piping) and relocation will injure Zingiber's (a ditch owner) interests in, and 
uses of, the ditch by thwarting its exercise of its duly decreed irrigation and stockwater rights. 
Furthermore, Zingiber is not the party forum shopping and seeking to circumvent 
the legislatively enacted administrative process in this matter. Regardless of LynClifs 
misreading or, worse yet, mischaracterization of the Zingiber Application for Permit (which 
t 
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clearly identifies Billingsly Creek and not Padgett Ditch as the source of the proposed 
appropriation), it is for IDWR to determine whether there is water available for appropriation 
either from Billingsly Creek or from Padgett Ditch. Such is not the province of LynClif, nor that 
of Watermaster Frank Erwin. 
III. 
CONCLUSION 
For the foregoing, Zingiber respectfully requests that the Court deny LynClif's 
Motion for Summary Judgment in its entirety. 
4...;) 
DATED this ~ ~- day of June, 2008. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By~~~JJ-~ __________ __ 
An r w J. Waldera- Of the Firm 
Attorneys for Defendants William O. 
VanHorn and Zingiber Investment, LLC 
~ 1~ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ').s~ day of June, 2008, I caused a true and 
correct copy of the foregoing DEFENDANTS' MEMORA1~DUM IN OPPOSITION TO PLAINTIFFS' 
MOTION FOR SUMMARY JUDGMENT to be served by the method indicated below, and addressed 
to the following: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Fax: (208) 933-0701 
~ U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
~acsimile 
DEFENDANTS' MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT - 16 Client:937332.1'- 23. 
Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
MOFFATT, THOMAS, BAR.RE'IT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
23425.2 
Attorneys for Defendants William G. Van Horn 
and Zingiber Investment, LLC 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as L YNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
VB. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
STATE OF IDAHO ) 
) SS. 
County of Twin Falls ) 
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JIM STANTON, having been duly sworn upon oath, deposes and states as 
follows: 
1. The following statements are made based upon my personal knowledge. 
2. I am a Senior Water Resource Agent employed by the Idaho Department 
of Water Resources, and I work out of the Southern Region Office in Twin Falls, Idaho. 
3. I authored the Comment Report for Application for Pennit No. 36-16494. 
A true and correct copy of said Comment Report is attached hereto as Exhibit A. 
4. It has come to my attention that local Watennaster Frank Erwin does not 
believe, or does not recall reporting to me that, as noted in the Comment Report, "the 
downstream fish people have made an agreement with the applicant protecting them from 
possible damage due to this development." 
5. Frank Elwin did so notify me that the parties did, in fact, reach such an 
agreement. Mr. Erwin did so in a face-to-face conversation on May 29,2007, while I was 
perfonning a field inspection of the Zingiber Investment, LLC property in connection with 
Application for Pennit No. 36-16494. Neither William G. Van Hom, nor any other 
representative of Zingiber Investment, LLC was present during the field inspection. 
Consequently, Frank Erwin was the source of the illfonnation contained in the Comment Report 
as noted. 
6. The Comment Report attached hereto as Exhibit A is a formal file report 
of my field inspection findings that was prepared by me later that same day (May 29,2007). 
7. After being infonned by Mr. Erwin that the parties had reached an 
agreement regarding Zingiber Investment, LLC's ditch relocation I reconfiguration activities on 
May 29, 2007, I subsequently received correspondence from William G. Van Hom confirming 
,;)10 
.J UII-C,""i-C,VVO V..J:.L""i .1'1 1'1Ull V'" l11UIIIU!;:) C,VO.;)O..J..J...JU""i 
the same approximately one month later. Attach~dhereto as Exhibit B is a true and correct copy 
of the correspondence that Ireceived from Mr. Van Hom on or about June 27.2007, 
8. Regarding the concerns r noted in my Comment Report in rolation to the 
possibilities that Zingiber Jnvestm.ent~ LLC's ditch relocation I reconfiguration activities could 
degrade water quality in Padgett Ditch, or that such activities could increase conveyance losses 
due to longer ditch travel, I have not seen, nor have I been provided with any e1llpiricaldata or 
<:Mdence~ such as water flow measurements, dissolved oxygen measurements. water temperature 
measurements, or other quantifiable data establishing that the ditch relocation I reconfiguration 
activities have, in fact, adversely impacted either Padgett Ditch flows (quantity of water), or the 
quality of said water eitller on or downstream of the Zingiber Jll.vestmcn~ LLC property. 
Furthet' your affiant sayeth naught. 
AFFlI)A VIT OF JIM STANTON -:3 Cllent9<10363.1 
-., U 
7 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ '-\-tl-- day of June, 2008, r caused a true and 
correct copy of the foregoing AFFIDAVIT OF JIM STANTON to be served by the method indicated 
below, and addressed to the following: 
Gary D. Slette 
ROBERTSON & SLEn'E, PLLC 
P.O. Box 1906 
TwinFalls,ID 83303-1906 
Fax: (208) 933-0701 
A. FFID A VIT (ur .ITM r;!'., A NTON A 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
'N-zacsimile 
An ~J. Waldera 
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oJ .......... '-'. <...vvv V..J; J.'"1 rl'l l'IUl 1 \'. \.. InOmaS ~Vtl .. :HjJJ.:H:F! 
Comment Report 
36 .. 16494 
1. jstanton 5/29/2007 Comment/Analysis 
Comment; This application proposes to use the existing flow in the Padgett Ditch for 
recreation (trout fishing), aesthetic and wildlife uses on the Zingiber property. Today 1 
met with Frank ETWin, watermaster of District 36-A, to verify the pod and to view the 
,- ,prOperty. The historic pod for this ditch wlll continue to be used I but the ditch itself has 
been modifed as it flows through the pou. Instead of running basicail straight west and .. 
then horthafter entering the pou, the ditch has been completely rerouted on a twisting " 
path before leaving the NW cornerof the property as it has historically done. This. 
could reduce water quality for downstream fish producers, and could increase 
conveyance loss due to the longer distance traveled {more evaporation and loss to 
streamside vegetation. Frank said that the downstream fish people have made an 
agreement with the applicant protecting them from possible damage due to this 
development. While the fish right is for 10 cfst that amount of water is no longer 
available on a consistant basis; 4·6 efs is all that is available most of the time. The 
permit will \luse" whatever!s In the ditch, so there is probably no harm in allowing the 
full amount applied for. This water never returns to Billingsley Creek; any unused flow 
goes directly into the Snake River. Obviously we will need watermaster & Fish & 
Game Dept comments. This application may be approvab/e with proper conditions; 
the work has apparently already been done. 
2. jstanton 5/29120074:33:34 PM Special Administration Area Notes 
Comment: Special AdminIstration Areas: 1992 Snake River Moratorium Area 
Exempt: Y 
Reason: Non~Consumptive Use 
Doc Attached: 
Explanation: 
" 3. jstanton5/29/2007 4:36;47 PM Additional Information Supportfng Application 
. Comment: Residency affidavit for hydropower development: N/A 
Additional hydropower project information: NfA 
Additional fish propagation project information: N/A 
Appropriation Rule 40.05.c information: N/A 
Mitigation Plan or acceptance form: N/A 
Evidence of Pre-1987 development: N/A 
4. jstanton 5/29/2007 Legal Notice Remarks 
Comment: This application proposes to use the existing flow in the Padgett Ditch. up to 
10 cfs, for recreational fishing, aesthetic and wildlife uses in the portion of the Ditch 
that runs through the Zingiber property. The Ditch will rebuilt to meander through the 
property to provide additional aquatic habitat before leaving the property at the historic 
location. The property is located 1 mile north of Hagerman on the west side of Hwy.JD 
6!€. 
- "" ".:.:" .. ' .. 
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Il 12ClE1 ",s D 
J(J1V1$'~ ,~ ~ 
S~ofIdr.ho ~ ofWul!i4" lteso~ 
JaJXlC$.e: StIltitan 
Jul\621, 201)' 
Senic:c Wucc .Itevouroe Agent 
1341 El.lmore Strut If200 
"I'winFaJb .. iD 10301 
ilt;: Applic~olt fuI Pcrnm 16·J6494 
Dtar Mr, Stanton:: 
:Ilk you for jlourletter O(MlL), :;0, 2007. II is too bad. 1 W611 unaware ofyDUl' lIitovisir,. 
1 t:O\I.Id bayc. aMWt:red IiOIIlC of your q\le:lOOws at that tUne. 
cutand Ute ~ty to.- m:f oorpomioQ to be "ste..-ed in the Stllte« Idaho aM I 
taicifl8; step, to aeoomplisb tbe same. 1 haw: eucl.0!Ied' lL eopy of"thc pDpelWodc 
minaS (0 the .tate. 
. L)'fll\ Babbingll)S1. Offf Jense1l. and 11lave had ~ clis~!siOllS regarding OUt 
pertics and water rignu and have oome to a. mutual underlltztnding. 
rdi.n& your com:.c.m as to t.be a4diiioaal sru:filoe Uta and length ofPad£d.t Ditch, I 
.. ,. ',,"wr txpWn lilY undc:ntlmding ofttle lUrcory ofmy \\law right. For mostof'tba 12.5 year 
histoty ofdlc$ water riglJc, on w.l:u.it ill hOW my propat.y. inigl1'(iClQ has been 4Chle'Y\'Xi by 
flood ~ frOw. bath 1b¢ Plldgett dikO IIItd the Johti Bell Ditch: divct:rions fulm 
i' ,. beica MlCe&sary to COVe(' the. ~tl.t'1:: propedy. Hopefully. you were abfc (0 llIhsetve , stl'UetUR:I to aCCOlWllQtktclhe Job" Dell '9taU:r wben you yjAted 1.he; ptoJIcrty. Thu-e '-:.. two poinb of cnlX)' under Highway 3 D. T have ct\cd(ed with Mr. Osborn.c. the .•••. Jllge1 of the John Bd.( Dilch, wbD 4SSIl1U ~ 11m 1 tI6.I1 have the right tn taU water 
from John Bell, which I ba\/C in f&<;t bce:n doing. It l~ importAnt to me.. as well ItS many 
other ~ in the are.\, that W'e be Able to irrigldc ocr: prop~ies witboutpompiJ:l.e. I do 
not wanlt.o be dependent OIl elllCtJk1ty w maintain my property. 1.'here is ~ ora 
numbec- otl'l>-rcutin&s of the ditches aaos~ ~ property over tbe years. Thc.length Qfthc 
ditch u it ,/.midst coday, may b<: liomcwhat gn:ate:r ch&n the. CllOst n:ccnt routhr& but docs 
not ~ to be lon&c:11wl previous roudn8~ l'h<= most r:ec:cRt ditcli r01.liing forked if!UI 
two c:Jwu:J.el.s wRenn c::ro.uc.d 1ho propctty fi:OQl Justice Grade. Ol)t: oftbex c1rannela, 
due lO ~ cltanillJP- had become. about 10 feet w5dc up.stte.ul1 from the. yuU 
surr~lna the holall. This entire 'branch of 1M old clwinnel bas b«m elimil\&tl:d with 
the new <fuch desisu. but. is' £lin evident. 
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Sfa1eofIda.llo DepIl11m.cm ofWa\.et Rewurcet 
James E Stamon 
JlIn~U.2OO1 
Pll302 
Prior to maXill8 an}' chaIlaC$, I spoke 10 Fraak Irwit:J who illflxm,od me that aalllllL 
increases in -.urmoe area. such as $Welt watering ponds .and fish rearing ponds, wue not 
r~uitcd to tlll1is;rte losSC'/$ by tl'!e state. He lita:ted 'lhI.t gcocmlly surface area ;n~J of 
t~ thin oIle ~ v.;oore ~L. I ifu not ir:Ju,w the. ClJ(&CI NI'IOYnt ofl~ in I~ 
ana, btl, can &:fSUl'e. you tmrt the additiOtUl llttACC ana is Ies!! thAn ~ a.:re ~ thM 
the most \"eCIe:'lI roldiDg blJ: not l1iU less than some oflhe< ~ loutmgs. 
The: clght 1 am Applyieg for is not imcnded to divert uxy addirional WIlIer tTom Billingrlcy 
Cn::ek. ~ iumrt is co mU!ltlllD Ibr. SUItIIS quo o('pad~ Ditch.. As you probably know 
L}'DIIBal>billglon has s:ta:rUd to,-ce;rc from tbe Ii:ril buu.-I Bl1d: IM:re it 00 lISliUf.C1ICle lllat 
hi r uah w4ter ri.;h1 wiD ~nUnue. AJthough I WJl1 not be nalsing t&.h CC'lWtmerciidly. &$ 
panoftbe deri8J'; 01 th.e nell.' ditch I wane. to enhance tl:e fish bbiiat as ,.,'Cfll as better' 
f'aciUtBtc; tbl". IiIfJility to £load ini.s* lhe land with my w:l1wg ~"" right. 
1 would Yef)l much .pp.reciate the 0 ppoftunity II) mee1 witk you personally to m!ilalSS: any 
of yow COIlCa'tlS and. this app1i~ioo fll genuaJ. We. an moet wiOJYOU aLyollr 
conveaicace. pleaSlO contact me at 970·2l7~31 02. ~ 
Sinc«U::1 . /J 
M Wil!~ Vau Rom 
Zin&iber In~mmt:s. LLC 
PO Bmt4S6 
5st.c1; Parle, CO 80s 17 
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DEPUTY 
IN THE DISTRICT COURT OF TIIE FIFTII JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KA TI:lY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLlF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
) 
Plaintiffs, ) 
) 
v. ) 
) 
WILLIAM G. VAN HORN, an individual; ) 
and ZINGIBER lNVESTMENT, LLC, ) 
a Colorado limited liability company, ) 
) 
Defunrum~. ) 
) 
STATE OF IDAHO ) 
Case No. CV-2008-125 
SECOND 
SlIPPI.EMFNTAI, 
AFFIDAVIT OF 
CIJFTQN E JENSEN 
22 Ss: 
23 
24 
25 
26 
County of Gooding ) 
CLIFTON E. JENSEN, first being duly sworn, deposes and states on oath as follows: 
1. I am one of the Plaintiffs in this action. 
2. I am one of the members of LynClif Farms, LLC. 
3. Attached hereto as Exhibit "A" is a copy of a letter I received in July of 2007 
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State 01 Idaho 
DEPARTMENT OF WATER RESOURCES 
1341 Fillmore Street, Suite 200 • Twin Falls, ldaho 83301-3380 
Phone: (208) 736-3033 • :Fax: (208) 736-3037· Web Site: www.idwr.idaho .gov 
SOUTHERN REGION C. L. "BUTCH" OTTER 
GovernOr 
JUly 9, 2007 DAVID R. TUTHILL, JR. 
.ftItftoiftt. })jrector 
Cliff Jensen 
PO Box 201 
Hagerman. 10 83332 
RE: App For Permit 36-16494, Zingiber Investments 
DearCIitf; 
Per your reques~ eocIosed 1$ a copy of th~ abovEHeferl9Oced application. Two protest forms are 
enclosed in case you need them. As I mentioned, it is. not necessary to wait for the official protest 
period to file a protest. A letter from Mr. Van Hom has answered our ooncems about increased 
conveyance losses in the Padgett Ditch for now, so I would expect his application to be advertised fairly 
soon. I understand that there is no written between you and him regarding the handling of any 
damages that may occur to your fish facmty from his project, but that you expect to take legal action if 
necessary 10 protect the quality and quantity of your water $upply. 
--Regards;--
~ tI~~ 7 
James E. Stanton 
Sr. Water Resoun;;e Agent 
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Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
23425.2 
Attorneys for Defendants William G. Van Hom 
and Zingiber Investment, LLC 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as LYNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
Case No. CV-2008-125 
REPLY IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
1~ 
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I. 
INTRODUCTION 
COMES NOW defendants William G. Van Hom and Zingiber Investment, LLC 
(collectively "Zingiber"), by and through undersigned counsel of record and pursuant to Idaho 
Rule of Civil Procedure 56( c), and hereby submits this reply memorandum in support of their 
Motion for Summary Judgment, filed with the Court on June 9,2008. 
II. 
ARGUMENT 
For ease oftracking and response, this memorandum largely follows the 
organization and structure presented in the Plaintiffs' ("LynClif') Answering Brief in Opposition 
to the Defendants' Motion for Summary Judgment ("Brief'), filed with the Court on or about 
June 23, 2008. 
A. Rule 56, The Summary Judgment Standard, And The Record Affidavit 
Testimony 
Idaho Rule of Civil Procedure 56( c) provides in part: 
The judgment sought shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter oflaw. 
Id. (emphasis added). The non-moving party "cannot create a genuine issue of material fact 
through mere speculation or the building of one inference upon another." Beale v. Hardy, 769 
F.2d 213,214 (4th Cir. 1985). 
Throughout LynClifs Brief, LynClif characterizes the testimony contained within 
the Affidavit of William G. Van Hom as "suggestion," "assertion," "articulation," "bald-faced 
assertion," "contention," "belief," and "self-serving opinion," among others. See, e.g., Brief at 
pp. 2, 3, 4, 5, 6 and 7. The testimony of William G. Van Hom is not mere suggestion or belief, 
rather it is the sworn testimony of William G. Van Hom as to the facts presented, within the 
REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2 Client:941973.1 243 
personal, first-hand knowledge of William Van Hom. Mr. Van Hom's testimony, and likewise 
that of Jim Stanton, contain facts that have either gone unrebutted by LynClif, or that create 
genuine issues of material fact that prevent the grant of summary judgment that L ynClif seeks. 
For example, LynClif states: 
• "Van Hom's suggestion that such piping 'will injure Zingiber's exercise 
of irrigation and stockwater rights' is without foundation, or any legal 
basis." Brief at 2. To the contrary, Mr. Van Hom's statements are the 
direct, competent testimony (under oath) of Mr. Van Hom, a 
professionally licensed engineer in the states of Colorado and Idaho with 
35 years experience in water resource issues both on the state and federal 
levels. See Affidavit a/William G. Van Horn ("Van Hom Aff.") at ~~ 12 
and 14. Mr. Van Hom's competent testimony amounts to far more than 
mere suggestion. 
• "[Padgett] ditch had been in that location over the last forty to fifty years." 
Brief at p. 2, citing the Affidavit of Frank Erwin at ~ 3. What Mr. Erwin's 
affidavit actually says is that the "approximate location" of the ditch on 
the Zingiber property has "not changed appreciably" over the past 40 - 50 
years. Id. at ~ 3. Thus, the ditch has not remained static, and in the same 
location over the past 40 - 50 years-a point confirmed by Mr. Van Hom 
(" ... the configuration and the location of the ditch has varied ... [as] is 
evident by the remnants of prior irrigation structures that are located on 
the Zingiber Property."). Van Hom Aff. at ~ 5. Though Mr. Erwin's 
affidavit establishes that he has resided in the Hagerman Valley all of 
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his 62 years, and that he has been the Water District 36A Watermaster for 
the last ten (l0) years, his affidavit fails to lay adequate foundation 
supporting how or what he knows about the "approximate location" of the 
ditch, and that it has "not changed appreciably" over the last 40 - 50 years. 
Mr. Erwin is not the subject property owner, and has not been privy to the 
irrigation structure remnants unearthed by Mr. Van Hom on the Zingiber 
Property. 
• "As proof that there was no accord, and that LynClifhad not waived its 
statutory right to pipe the ditch, Van Horn attached the letter of LynClifs 
counsel to him dated February 16, 2007." Brief at p. 3. Mr. Slette's 
February 16, 2007 correspondence does not contain the sworn testimony 
of anyone. Consequently, Mr. Slette's correspondence does not meet the 
Rule 56 evidentiary standards. The affidavits on file with the Court 
establish that the correspondence was sent and received, but the "facts" 
discussed therein have not been authenticated or otherwise adopted by Mr. 
Van Horn. Any and all correspondence from Mr. Slette, regardless of the 
date, amounts to nothing more than his and/or his client's 
characterizations of the events discussed. It is not the sworn affidavit 
testimony provided for and contemplated under Idaho Rule of Civil 
Procedure 56. According to the sworn, direct, and competent testimony of 
Mr. Van Horn, an oral agreement was reached between the parties. Van 
Hom Aff. at ~ 11. This is further substantiated by Mr. Van Horn's 
purchase of$I,400 worth offish from Lynn Babington (Jd.), and the direct 
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and competent testimony of Jim Stanton. See Affidavit of Jim Stanton 
("Stanton Aff.") at~~ 4,5,6, and 7. See also Exhibits A and B attached 
thereto. At the very least, the supplemental Babington and Jensen 
affidavits, contradicting the Van Hom and Stanton Affidavits create an 
issue of material fact between the parties precluding the grant of LynClifs 
Motion for Summary Judgment. The same is true regarding the questions 
of waiver and estoppel raised by LynClif. Simply put, the sworn, 
admissible affidavit testimony of William Van Hom, rather than the mere, 
unsworn correspondence ofMr. Slette establishes that LynClif did not 
voice any opposition to Zingiber's ditch relocation and reconfiguration 
activities until some six (6) months after it began, and some three (3) 
months after water began to flow in the reconfigured ditch. Van Hom Aff. 
at ~ 11. The fact and timing of LynClifs silence on the matter remains 
unrebutted, and established by direct, competent affidavit testimony. 
Further, the sworn, admissible affidavit testimony of William Van Hom 
establishes that he did purchase $1,400 worth offish from Lynn Babington 
for stocking in the Zingiber portion of Padgett Ditch. Id. These 
"course[ s] of conduct on the part of L ynClif' (Brief at p. 4) did mislead 
and prejudice Mr. Van Hom. Again, the affidavit testimony in the record 
sets forth a number of disputed evidentiary facts precluding a grant of 
summary judgment to LynClif. 
• "Van Hom contends that he will be 'injured' if the court grants LynClifs 
motion for summary judgment allowing the ditch to be piped." Brief at 
i~ 
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p. 5-6. Van Horn does not merely "contend" that he will be injured, Mr. 
Van Horn testifies matter-of~factly that he will be injured. Van Horn Aff. 
at ~ 14. Again, Mr. Van Horn's testimony is sworn under oath, and is the 
direct and competent testimony of a thirty-five year professional engineer 
with vast water resource experience. Id. at ~ 12. Consequently, Mr. Van 
Horn's "injury" testimony, and LynClif's lack of injury (Van Horn Aff. at 
~ 12) is more than the "self-serving ... helpful ... opinion" of a lay 
witness. Brief at 6. Instead, it is the qualified, sworn testimony of a 
licensed water resource professional. Moreover, Mr. Van Horn's "injury" 
testimony remains unrebutted by LynClif. Instead, LynClif attempts to 
argue that the "injuries" stated by Mr. Van Horn do not amount "injuries" 
contemplated by and, consequently prohibited by, Idaho Code 
Section 42-1207. Brief at pp. 5-6. 
Conversely, LynClif's "beliefs," "apparent" facts, "opinions," "suggestions," 
"presumptions," and "perhaps" facts do not amount to direct, competent, admissible affidavit 
testimony, or to empirical, quantifiable, verifiable data or fact--expert or otherwise. Brief at 
pp.6-7. 
B. Count One Of The LynCHf Complaint 
While LynClif's Brief goes to great lengths to refute that an agreement was 
reached between it and Zingiber at the Snake River Grill in Hagerman, Idaho, and that it has 
never waived its rights, if any, under Idaho Code Section 42-1207 (see Brief at pp. 2-5), these 
assertions miss the point in that they are not central to deciding the Complaint for Declaratory 
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Relief at bar. Regardless ofLynClif's and/or Mr. Erwin's selective memories l , Count One of 
LynClif's Complaint does not concern itself with Zingiber's ditch relocation and reconfiguration 
1 While Mr. Erwin "do[es] not believe" that he ever advised Idaho Department of Water 
Resources agent Jim Stanton, "or anyone else," that an agreement had, in fact, been reached 
between the parties in this matter, the Affidavit of Jim Stanton establishes otherwise. See 
Affidavit of Jim Stanton ("Stanton Aff.") at ~~ 4-5. Moreover, Mr. Erwin certainly does not 
testify that he did not so advise Mr. Stanton, only that he does not believe that he did. Not only 
didMr. Erwin so inform Mr. Stanton, he did so in person, in a face-to-face conversation at the 
ditch site on May 29,2007. !d. No Zingiber representatives were present. Id. Moreover, Mr. 
Erwin's statement that the "downstream fish people have made an agreement with the applicant 
protecting them from possible damage," preceded the written communication from William Van 
Hom to Jim Stanton by nearly one month. !d. at 7. While Mr. Erwin's memory may be spotty 
given that the event took place over one year ago, Mr. Stanton's Comment Report (Exhibit A to 
the Stanton Aff.) is very reliable given that it was drafted the very same day that the conversation 
took place. As Mr. Stanton makes clear, "Frank Erwin was the source ofthe information 
contained within the Comment Report as noted." Id. at ~ 5. 
Moreover, LynClif's references to the parol evidence rule (Brief at p. 3), and that 
Zingiber is relying "upon hearsay on hearsay" to establish the existence and nature of the 
agreement (Brief at p. 4) through use of Jim Stanton's Comment Report are erroneous. First, the 
subject matter of LynClif' s Complaint for Declaratory Relief does not involve the interpretation 
of an agreement or a contract, thus application of the parol evidence rule is irrelevant. Likewise, 
Mr. Slette's February 16, 2007 letter to Mr. Van Hom is not a contract or agreement, and is only 
his unsworn description of his clients' unsworn characterization of events. Mr. Van Hom has 
never bound himself to such a recitation of the facts of this matter, and just because one's 
characterization of the facts is written in a letter, does not necessarily make the facts as written 
accurate or true. Additionally, if LynClif's reference to the parol evidence rule is made in 
regards to the agreement reached at the Snake River Grill, because the agreement was not 
reduced to writing, all that is left to rightfully establish the agreement is parol and circumstantial 
evidence. There is no writing to interpret, nor ambiguities to probe. Second, the Stanton 
Affidavit makes clear that Zingiber is not relying on hearsay upon hearsay to substantiate the 
existence of the agreement. Instead, Zingiber is relying upon the unbiased, impartial, and 
contemporaneous reporting ofMr. Stanton, whose Comment Report was written the very day the 
statement was made, as opposed to the Supplemental Affidavit of Frank Erwin, written over 
twelve (12) months after the fact. 
Last, LynClif's efforts to distance itself from Zingiber's purchase of$1,400 worth offish 
from Lynn Babington (a LynClif principal) are flimsy at best (Brief at 3-4). Regardless of 
whether the fish were purchased from LynClif, or from Ark Fisheries, does not change the fact 
that the fish were sold to Zingiber by a LynClifprincipal. It also does not change the fact that 
Zingiber would not have pursued such a transaction with Lynn Babington if an agreement had 
not been reached at the Snake River Grill because: (1) Zingiber would not deal with one with 
whom it was still at odds; and (2) imminent piping of the ditch and/or removal of LynClif flows 
from the ditch would kill the fish purchased. If Lynn Babington sold the fish to Zingiber 
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activities. Instead, Count One concerns itself with LynClifs right or ability, if any, to pipe the 
portion of Padgett Ditch traversing the Zingiber property, and who gets to decide the ultimate 
location of the pipe, in accordance with Idaho Code Section 42-1207. 
Additionally, Zingiber cannot make any clearer the fact that it fully acknowledges 
and agrees that the co-owner water users of Padgett Ditch enjoy an irrigation easement and 
right-of-way across the Zingiber Property in accordance with Idaho Code Sections 42-1102 
and 42-1207. The existence of an irrigation easement and right-of way across the Zingiber 
property is not at issue in this matter. 
Zingiber also cannot make any clearer the fact that LynClif continues to 
selectively cite and oversimplify the application and operation of Idaho Code Section42-1207 in 
this matter. Zingiber is both a ditch owner and a landowner as discussed in the statute. As both 
a Padgett Ditch owner and as the affected landowner, Zingiber had the right to relocate and 
reconfigure the portion of Padgett Ditch traversing its property provided that its relocation and 
reconfiguration of the ditch were "made in such a manner as not to impede the flow of water 
therein, or to otherwise injure any person or persons using or interested in" the ditch. See Idaho 
Code § 42-1207. Zingiber did so at its sole expense as provided in the statute, and LynClifhas 
failed to adduce any record evidence of injury such as water flow measurements, dissolved 
knowing full well that LynClif did not reach any agreement at the Snake River Grill, and that 
LynClifwas going to continue to pursue the piping of the ditch and/or the removal of its flows as 
appears to be the case given this litigation, then such a transaction cannot be characterized as 
anything other than a disingenuous act of bad faith. 
Put simply, Van Horn's "bald-faced assertion" (Brief at p.4) is not as "bald-faced" as 
LynClifwould like the Court to believe. First, it is sworn testimony, not an "assertion." Second, 
unsworn written statements of counsel do not meet the evidentiary requirements of Rule 56. 
Furthermore, as the record demonstrates, there is, in fact, more evidence than just Van Hom's 
bald-faced assertion establishing that an agreement was reached between the parties. Neither 
Frank Erwin, nor Jim Stanton would have any reason to report otherwise. 
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oxygen measurements, water temperature measurements, or other quantifiable data establishing 
that Zingiber's ditch relocationireconfiguration activities have adversely impacted Padgett Ditch 
flows or water quality.2 Likewise, no one has presented any such evidence to IDWR Senior 
Resource Agent Jim Stanton (the IDWR Agent working this matter) either. Stanton Aff. at ~ 8. 
LynClifs conclusory statements and unfounded affidavit testimony do not constitute 
quantifiable, empirical data make. 
Turning now to LynClifs rights as a ditch owner under Idaho Code 
Section 42-1207, LynClif, does, in co-owner part, have the right to pipe the portion of Padgett 
Ditch traversing the Zingiber property provided that the piping (i.e., change to the ditch): 
• is performed with the permission of all of the Padgett Ditch water user 
co-owners; 
• does not impede the flow of water within Padgett Ditch; and/or 
• does not otherwise injure Zingiber or anyone else using or interested in 
Padgett Ditch. 
See Idaho Code § 42-1207. However, even if LynClif can accomplish the piping it desires 
without injury Zingiber or others (which it cannot for reasons more fully discussed below), 
Zingiber as the affected landowner still has the right "to direct that the conduit be relocated to a 
different route" than any preexisting route ofthe ditch. !d. Consequently, and contrary to 
LynClifs repeated assertions otherwise, it is Zingiber (the affected landowner) and not LynClif, 
2 To the extent that LynClif asserts otherwise, and to the extent that its Complaint for 
Declaratory Relief seeks the protections afforded under Idaho Code Section 42-1207, it is 
LynClifs burden to show that Zingiber's relocation / reconfiguration of Padgett Ditch caused a 
diminished flow of water or a degraded quality of water within the ditch. Allen v. Burggraf 
Canst. Co., 106 Idaho 451, 453 (Ct. App. 1984). Proof of causation is essential to invoke the 
protections ofIdaho Code Section 42-1207. !d. 
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who gets to decide the ultimate location of any Padgett Ditch pipeline traversing the Zingiber 
property. Id. 
However, before one even need determine the ultimate location of a piped ditch 
across the property of another, it must be determined that the proposed piping will not prove 
injurious to persons using, or otherwise interested in, the ditch in question. LynClif contends 
that Zingiber's irrigation and stockwater right injury allegations, and corroborating affidavit 
testimony, do not amount to the type of "injury" contemplated by Idaho Code Section 42-1207. 
Brief at pp. 5-6. In short, LynClif contends that the term "injury" as used in the statute 
encompasses only injury to the water rights themselves, and that LynC1if's proposed ditch piping 
or water flow removal will not injure Zingiber's water rights because the essential elements of 
the Zingiber water rights as decreed will remain intact. Id. LynClif cites to Dept. of 
Reclamation of the State of Idaho, In re: Transfer of Water Rights of Enoch and Johnson, 50 
Idaho 573 (1931) in support of this assertion. In short, In re: Transfer of Water Rights of Enoch 
and Johnson is far from dispositive in this matter because: (1) the case applies and interprets the 
use of the term "injury" as contained Idaho's water right transfer statutes (currently Idaho Code 
Sections 42-108 and 42-222 (formerly C.S. §§ 5563 and 5582 in 1931) and not Idaho Code 
Section 42-1207; (2) the injury alleged and argued in In re: Transfer of Water Rights of Enoch 
and Johnson was not injury to ditch flows via transmission losses or loss in conveyance head, 
rather the injury amounted to the loss of canal operation and maintenance funds if some 
tenants-in-common on the Soda Canal were permitted to leave the canal system; and (3) the term 
"injury" as used within the aforementioned statutes encompasses more than mere injury to the 
elemental components of a water right, the term also contemplates the diminished ability to use 
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or exercise the decreed right. See, e.g., Colthorp v .. Mountain Home Irr. Dist., 66 Idaho 173, 
181 (1945). 
As noted above, the court in In re: Transfer of Water Rights of Enoch and 
Johnson did not have occasion to interpret and apply Idaho Code Section 42-1207. Instead, the 
court interpreted the use ofthe tenn "injury" as contained within C.S. Sections 5563 and 5582. 
Id. at 580. Fonner C.S. Sections 5563 and 5582 are present day Idaho Code Sections 42-108 
and 42-222, respectively. See the Codifications of Idaho Code § § 42-108 and 42-222. Thus, the 
use and meaning of the tenn "injury" within Idaho Code Sections 42-108 and 42-222 is not 
necessarily that as found within a completely different statute-namely Idaho Code 
Section 42-1207. For this reason alone, LynC1ifs citation to In re: Transfer of Water Rights of 
Enoch and Johnson is unpersuasive. 
Next, as it relates to the type of injury examined in In re: Transfer of Water 
Rights of Enoch and Johnson, said injury amounted to the loss of Soda Canal operation and 
maintenance contribution monies if Enoch and Johnson were pennitted to transfer their water out 
of the Soda Canal system. Id. at 580-81. The respective rights of the parties in the case were 
governed by a federal court decree, and the Idaho Supreme Court reasoned that nothing in the 
underlying decree declared that one would forfeit their water rights for the non payment of their 
share of canal operation and maintenance fees. Instead, the only forfeiture covered by the decree 
would be one's right to convey their water through the Soda Canal if they failed to pay the 
requisite fees. Id. at 581. In short, the federal decree required that Enoch and Johnson pay the 
initial sum of $2,450, and an additional sum of $200 annually thereafter, for the right to convey 
their separately owned water rights through the Soda Canal. Id. It is in this context that the 
Court held that a cognizable injury, as contemplated under C.S. Sections 5563 and 5582, 
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amounted to injury to a water right itself, as opposed to a lost source of operation and 
maintenance revenue in connection with the tenant-in-common canal system. Id. at 580. 
While the court in In re: Transfer of Water Rights of Enoch and Johnson did 
clearly state that the "injury" contemplated by C.S. Sections 5563 and 5582, is "injury to the 
water right of another," the court by no means limited the contemplated "injury" to only the 
decreed elements of a water right. Instead, subsequent opinions of the Idaho Supreme Court 
make clear that the term "injury" goes beyond the mere elements of a water right, and extends to 
one's ability to use or exercise the decreed water right. See, e.g., In re Robinson, 61 Idaho 462, 
470 (1940) ("As to change in place of use or transfer of water ... the only injury which a user 
may set up is injury to his water right and/or the use thereof.") (emphasis added); and Coltharp 
v .. Mountain Home Irr. Dist., 66 Idaho 173, 181 (1945), quoting In re Robinson ("As to change 
in place of use or transfer of water .. . the only injury which a user may set up is injury to his 
water right and/or the use thereof.") (emphasis in the original). 
Moreover, the Idaho Supreme Court in Beecher v. Cassia Creek Irr. Co., 66 Idaho 
1 (1944) had reason to examine "injury" in the context of flow removal from Cassia Creek if a 
proposed transfer were allowed. In Beecher, the court ultimately approved the transfer subject to 
very specific conditions given that some of the water proposed for transfer involved junior water 
rights that would be removed from the pertinent reach of Cassia Creek by way of the transfer. 
Id. at 8-9. The court held that all appropriators on Cassia Creek were entitled to divert water 
from the creek according to their priorities in the "same volumes and under the same conditions 
as existed prior to the transfer of waters of the Bar M Ranch." Id. at 9. In other words, the 
transferred water could be used upstream only ifthere was sufficient water flowing within the 
pertinent reach of Cassia Creek so as to mimic the stream flow conditions prior to the transfer. 
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If water was short, and flows in Cassia Creek were diminished, priority would rule the day, and 
the upstream transfer water could not be used. Instead, the upstream transfer water had to be left 
in Cassia Creek so as to convey the downstream senior flows to the senior appropriators. Id. 
The Beecher set of facts is strikingly similar to this matter in that LynClif is 
seeking to either pipe all Padgett Ditch flows through the Zingiber property, or to pipe only its 
flows (thereby removing 97% of the flow of Padgett Ditch) thereby decreasing water conveyance 
head. LynClif's flows contain irrigation flows of the same priority as Zingiber, and aquaculture 
flows extremely junior to Zingiber. According to Beecher, LynClifmay not remove its junior 
flows to the detriment of the delivery of Zingiber' s senior flows. To do so would cause injury as 
Zingiber is entitled to divert its water according to its priority in the "same volumes and under 
the same conditions as existed prior to" any piping that LynClifmight perform. See Beecher, 
supra. 
In sum, LynClif's argument that the term "injury" as contemplated and used in 
Idaho Code Section 42-1207 includes only injury to the decreed elements of a water right is 
unavailing. It may be true that LynClif's proposed piping will not adversely impact the decreed 
elements of Zingiber's water rights. However, the proposed piping will adversely affect 
Zingiber's ability to use its water, or exercise its irrigation and stockwater rights due to loss of 
conveyance head. Van Hom Aff. at ~ 14. As the above-referenced precedent makes clear, 
impairment of one's ability to use or exercise their decreed water rights is, in fact, a cognizable 
injury. This is partiCUlarly true when junior water rights are involved. See, e.g., Beecher, supra. 
It is well settled that Zingiber's asserted injury is congnizable under applicable 
law. Consequently, and regardless oflocation, Idaho Code Section 42-1207 prohibits LynClif 
from performing the piping it seeks, either in whole or in part, because it cannot be done in a 
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non-lllJunous manner. Zingiber is a person using, or otherwise interested in Padgett Ditch. 
LynClifs proposed piping, either on the Zingiber property, or in the shoulder of Justice Grade, 
will, at the least, injure Zingiber's exercise of its electricity-free irrigation practices, and its open 
range stockwatering practices. 
Regarding any continued references to alleged damages in this matter, Zingiber 
agrees with LynClifthat the parties differing opinions on the matter have no bearing upon the 
disposition of LynClifs Complaint for Declaratory Relief. Brief at p. 6. Zingiber discussed the 
damages issue in Section ILB.2. of its memorandum in support of its motion for summary 
judgment to ensure that similar discussion in various LynClifbriefing and affidavit testimony did 
not go unaddressed. The fact of the matter is that LynClifis seeking declaratory relief, and its 
prior arguments or affidavit testimony alleging possible damages is irrelevant. 
In reference to LynClifs failure to join indispensable parties, LynClif asserts that 
Zingiber, "without any statutory authority or case law," contends that all upstream landowners 
who divert water from Padgett Ditch are required to be named as indispensable parties. Brief 
at 7. Believing that all upstream water user co-owners of Padgett Ditch have no interest in this 
matter, LynClif further states that "the only downstream owner who might conceivably have an 
interest is Kirt L. Martin, who has provided his affidavit attesting to the fact that he has no 
objection to LynClifs plan of piping." Id. LynClifneed only refer to all prior Zingiber briefing, 
both throughout these summary judgment proceedings and the prior motion to dismiss 
proceedings, to ascertain that the pertinent authorities involved in this analysis include Idaho 
Code Section 42-1207, Idaho Code Section 10-1211, and Idaho Rules of Civil 
Procedure 12(b )(7) and 19( a)(l). Zingiber has cited to these authorities throughout, and they are 
not identified for the first time here. 
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Statutory interpretation begins with the literal words of the statute, and those 
words must be given their plain, usual, and ordinary meaning; and the statute must be construed 
as a whole. State v. Schwartz, 139 Idaho 360, 362 (2003) (citation omitted). If statutes are not 
ambiguous, Courts do not construe them, but simply follow the law as written. Id. (citation 
omitted). Regarding the known water user co-owners of Padgett Ditch (including Kirt L. 
Martin), Idaho Code 42-1207 only speaks in terms of ditch "owners," "landowners," ditch 
''users,'' or other "interested persons." There is no question that the water user co-owners of 
Padgett Ditch, regardless oflocation, are the ditch "owners," ditch ''users,'' and "interested 
persons" contemplated by the statute. There are several known persons and/or entities that have 
rights and interests in Padgett Ditch. Idaho Code Section 10-1211, and Idaho Rules of Civil 
Procedure 12(b )(7) and 19( a) (1 ) mandate that these persons and/or entities be joined in order to 
afford them the proper opportunity to protect their interests. The statutes and the rules do not 
permit LynClifto pick and choose whose rights or interests mayor may not be affected. 
Moreover, LynClif's attempt to cure, in part, its procedural deficiencies via the affidavit ofKirt 
L. Martin does not pass muster. LynClif failed to join indispensable parties and, through the 
Martin Affidavit, it acknowledges as much. 
C. Count Two Of The LynClif Complaint 
According to LynClif's initial memorandum in support of its motion for summary 
judgment (and in opposition to Zingiber's Motion to Dismiss) ("Memo"), the "only matter to be 
determined ... pursuant to Count Two" of its Complaint for Declaratory Relief is whether the 
waters flowing through Padgett Ditch are susceptible to subsequent appropriation by others (such 
as Zingiber). Memo at 6. Zingiber completely disagrees. This Court should refrain from 
making such a determination because: (1) Count Two ofLynClif's Complaint fails to present a 
justiciable controversy in derogation ofIdaho Code Section 10-1201, et seq., and Idaho Rule of 
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Civil Procedure 12(b)( 6); (2) the Idaho Department of Water Resources possesses virtually 
exclusive jurisdiction over such matters, and LynClifhas failed to satisfy the requirements of the 
exhaustion doctrine; and (3) there is already another action pending for the same cause in 
derogation of Idaho Rule of Civil Procedure 12(b )(8). 
While LynClif's Brief devotes several pages affirming that this Court has subject 
matter jurisdiction over constitutional issues, this point has readily been conceded by Zingiber on 
a number of occasions. See, e.g., Reply Memorandum in Support of Motion to Dismiss at 
pp. 7-8; Memorandum in Support of Defendants' Motion for Summary Judgment at pp. 18-20; 
and Defendants' Memorandum in Opposition to Plaintiffs' Motion for Summary Judgment at 
pp. 11-13. Zingiber's challenge to Count Two of LynClif's Complaint is not that this Court 
absolutely lacks subject matter jurisdiction, it is that while the Court does have subject matter 
jurisdiction, applicable precedent instructs that it is to refrain from exercising that jurisdiction 
until LynClif properly exhausts all administrative remedies available to it. 
LynClifmakes no argument (Brief at pp. 8-14) challenging the hierarchy of the 
governing administrative process extensively outlined by Zingiber in prior briefing. See, e.g., 
Memorandum in Support of Motion to Dismiss at pp. 4-7; Reply Memorandum in Support of 
Motion to Dismiss at pp. 6-8; Memorandum in Support of Defendants' Motion For Summary 
Judgment at pp. 14-18; and Defendants' Memorandum in Opposition to Plaintiffs' Motion for 
Summary Judgment at pp. 11-13. Put simply, LynClifmust exhaust the administrative remedies 
available to it before seeking to invoke the jurisdiction of this Court. 
In short, Idaho Code Section 42-201 confers nearly exclusive jurisdiction over the 
water appropriation application and permit process to the Idaho Department of Water Resources. 
See id. ("all rights to use and divert the waters of the state for beneficial purposes shall hereafter 
.. i"lSd , ~ 
.L V\..O 
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be acquired and confirmed under the provisions of [Idaho Code Title 42, Chapter 2J, and not 
otherwise."). Umesolved protests over applications for permit are subject to the formal 
administrative hearing procedure set forth in Idaho Code Section 42-1701A. See, Idaho Code 
§§ 42-203A(4) and (5). Judicial review of Department decisions must be had in accordance with 
Idaho Code Section 42-1701A(4). See, Idaho Code § 42-203A(6). According to Idaho Code 
Section 42-1701A(4), judicial review of a final Department decision can only be had in 
accordance with the provisions and standards promulgated by the Idaho Administrative 
Procedures Act (Title 67, Chapter 52, Idaho Code). Id. Last, Idaho Code Section 67-5271 
expressly requires the exhaustion of all available administrative remedies before the jurisdiction 
of the pertinent district court may be invoked. Id. The hierarchy of this administrative process, 
and the requirement of administrative remedy exhaustion are patently confirmed by Idaho Code 
Section 42-1401 D-a statute enacted by the legislature in 2001 to specifically remedy perceived 
administrative process/jurisdictional confusion created by Sagewillow Inc. v. Idaho Department 
of Water Resources, 135 Idaho 24 (2000). 
It does not matter that LynClifs water rights have been "properly appropriated 
and perfected" (Brief at p. 9), because LynClifs appropriation of the water does not give it 
ownership of the corpus of the water itself, but only the right to use the water. Boise Irrigation 
& Land Co. v. Stewart, 10 Idaho 38, 49-50 (1904); see also Walbridge v. Robinson, 22 Idaho 
236,241-42 (1912). Regardless of one's appropriation, and the subsequent perfection of a water 
right through application to beneficial use, the Idaho Department of Water Resources retains the 
ultimate control over the continuing administration of the water resource. 
LynClifs extensive citations to Sierra Life Ins. Co., v. Granata, 99 Idaho 624 
(1978), and Park v. Bradbury, 143 Idaho 576 (2006), are neither helpful nor instructive in this 
REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 17 Client:941973.1 
258 
matter. While it is true that these opinions note that the Court has subject matter jurisdiction 
over constitutional matters, and that both discuss the exhaustion doctrine, and exceptions to said 
doctrine, Zingiber has already conceded and discussed these points long before LynClif. See, 
e.g, Reply Memorandum in Support of Motion to Dismiss at pp. 7-8; Memorandum in Support 
of Defendants' Motion for Summary Judgment at pp. 18-20; and Defendants' Memorandum in 
Opposition to Plaintiffs' Motion for Summary Judgment at pp. 11-13. In fact, LynClifs Brief 
marks the first time throughout the extensive briefing of this matter where LynClif asserts that it 
need not comply with the exhaustion doctrine because various exceptions apply (the "justice so 
requires," the irreparable injury," and the "agency/scope of authority" exceptions). Brief at 
pp.9-14. Contrary to LynClifs assertions otherwise, none of these exceptions to the exhaustion 
doctrine apply in this matter. 
As discussed in White v. Castle Concrete, 139 Idaho 396 (2003), the Sierra Life 
Ins. Co. court distinguished the exhaustion doctrine (which governs the timing of judicial review 
of administrative action) from the doctrine of primary jurisdiction (which determines whether the 
court or the pertinent agency should make the initial determination). Id. at 400. In interpreting 
and applying the Local Land Use Planning Act ("LLUPA"), the court in White noted that the 
Legislature intended to give local governing boards broad powers in the area of planning and 
zoning. Id. The Court decided that original or primary jurisdiction (as opposed to subject matter 
jurisdiction) to decide such issues did not reside with the district court, rather the initial 
resolution of the matter should have been pursued in accordance with the administrative 
remedies prescribed by the LLUPA (Idaho Code Section 67-6501 et seq.) itself. To hold 
otherwise would have resulted in an impermissible "collateral attack." Id. 
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In short, the White court held that because the LLUP A expressly provided that a 
person aggrieved by a decision of the local planning agency could only seek judicial review after 
all available administrative remedies had been exhausted in accordance with the Idaho 
Administrative Procedure Act, the aggrieved party had to satisfy the exhaustion doctrine before 
the court would exercise its jurisdiction over the matter. Id. at 400-02. To do otherwise would 
result in the court improperly interfering with the subject matter jurisdiction of another tribunal. 
Id. at 400. This case is no different. As noted above, the governing act (Idaho Code Title 42, 
Chapter 2), like the LLUP A, specifically prescribes the path of administrative remedies available 
to an "aggrieved" party. See, Idaho Code Sections 42-201; 42-203A(4), (5), and (6); 
42-1701A(4); and 42-1401D. Moreover, Idaho Code Section 42-1701A(4), expressly provides 
(like LLUPA sections 67-6519(c) and 67-6521 (d)) that judicial review may only be had in 
accordance with the provisions of the Idaho Administrative Procedure Act. See Idaho 
Code § 42-1701A(4). Section 67-5271 of the Idaho Administrative Procedure Act expressly 
provides that "[ a] person is not entitled to judicial review of an agency action until that person 
has exhausted all administrative remedies required [in the Act]." Id. 
In sum, Zingiber's arguments concerning this Court's jurisdiction over the subject 
matter of Count Two of LynClifs Complaint for Declaratory Relief do not question the 
existence of the Court's jurisdiction, but rather the timing of its exercise of that jurisdiction. 
Idaho Code Title 42, Chapter 2 confers primary jurisdiction over the subject matter of Count 
Two ofLynClifs Complaint to the Idaho Department of Water Resources. As in White, supra, it 
is the Department that must make the initial determination on Zingiber' s Application for Permit 
before the Court may sit in review. Moreover, the undeniable application of the foregoing 
administrative process and, this Court's deference to it, is paramount. Neither the Idaho 
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Department of Water Resources, nor this Court, is to kowtow to whatever frustration or 
perceived urgency LynClifmight allege. See White, 139 Idaho at 401-402, citing Bone v. City of 
Lewiston, 107 Idaho 844 (1984) (a party's frustration or sense of urgency does not excuse that 
party's failure to satisfy the exhaustion doctrine). 
In returning to LynClif's arguments that an exception to the exhaustion doctrine 
applies in this situation, thereby absolving it from having to satisfy the administrative hierarchy 
that it, itself, does not rebut, no such exception applies for the following reasons: First, the 
subject matter of Count Two ofLynClif's Complaint is not ripe for review, not only because 
LynClifhas failed to exhaust the administrative remedies available to it, but because the Idaho 
Department of Water Resources has not yet acted on the Zingiber Application for Permit. The 
Application for Permit, in and of itself, has no impact upon LynClif's rights, unless and until the 
Department renders a decision that does impact LynClif's rights. That day may never come. 
The Department might deny Zingiber's Application for Permit. LynCliffiled Count Two of its 
Complaint fearing what the Department might do, not what the Department has done. Further, in 
this instance, Zingiber's proposed appropriation will not hinder or otherwise affect the flow of 
water through Padgett Ditch. Under Zingiber's Application, Padgett Ditch flows would flow 
through the Zingiber property unmolested and without interference. Hence, LynClif's citations 
to Nielson v. Parker, 19 Idaho 727 (1911) and Cantlin v. Carter, 88 Idaho 179 (1964) are 
misplaced. Zingiber is not seeking that the Director of the Idaho Department of Water Resources 
take away, or otherwise interfere with LynClif's rights. Even if injury would result from the 
approval of Zingiber's Application-which there would not-the Idaho Department of Water 
Resources is statutorily charged with making such a determination, not the Court. Zingiber's 
Application simply does not create a situation where one water user's use of water will deprive ~  ~, 
"'J~ 
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another water user the use of their water. Consequently, LynClif is seeking a merely advisory 
opinion regarding the interpretation and application of Article XV, Section 3 of the Idaho 
Constitution and/or Idaho Code Section 42-101. The Department is aware of these authorities, it 
does not need the Court to point them out. Despite LynClifs myopic view of these proceedings, 
Article XV, Section 3 of the Idaho Constitution and Idaho Code Section 42-101 are not the only 
authorities that the Department need consider when weighing the merits of Zingiber's 
Application for Permit. LynClifis impermissibly collaterally attacking the administrative 
process, seeking to divest the Department of its review of the Zingiber Application altogether. 
Because, LynClifs request for relief is patently premature, neither the "irreparable injury" or 
"when justice so requires" exceptions to the exhaustion doctrine apply. There has been no injury 
or injustice inflicted upon LynCliffor this Court to address. 
Second, LynClifs argument that the administrative process discussed herein is 
unconstitutional, and that the Department is acting outside of the scope of its authority by merely 
considering the Zingiber Application for Permit, is erroneous. Brief at p. 11 ("LynClif seeks 
affirmative action on the part of the court to avoid the need to participate in a facially 
unconstitutional application process."). The application and permit process prescribed in 
Title 42, Chapter 2 is not "facially unconstitutional." Ifit was, the application and permit system 
would have been struck down long ago. If LynClif is, in fact, arguing that the application and 
permit process is facially unconstitutional, such is not a claim raised in its Complaint for 
Declaratory Relief, and LynClifhas adduced no facts backing such an allegation. Again, the 
administrative process itself is not at issue, rather LynCliftakes issue with a possible result that 
the process might produce. See, e.g., Brief at 10 ("Not only would VanHorn ask the Department 
of Water Resources to ignore Article XV, Section 3 ofIdaho's Constitution, but he would also 
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ask the Department to ignore the provisions of Idaho Code § 42-101 ... "). LynClif contends 
that the Legislature has never authorized the Department to entertain the issuance of a water right 
that facially contradicts the Idaho Constitution. Brief at p. 13. However, LynClif continually 
confuses the propriety of the administrative process with a possible outcome of the process. In 
this matter, the Department has not issued a water right that facially contradicts the Idaho 
Constitution, rather it is evaluating an Application for Permit. The jurisdiction of this Court may 
not be invoked to "prevent any injury to LynClifs vested rights" when no such injury is evident, 
supported by admissible evidence, or even forthcoming. 
LynClifs apparent frustration or sense of urgency do not excuse its failure to 
satisfy the exhaustion doctrine. See White, supra. Moreover, there are important policy 
considerations underlying the requirement that available administrative remedies first be 
exhausted, including the opportunity to mitigate or cure errors without judicial intervention, 
deferring to the administrative processes established by the Legislature and the administrative 
body, and upholding the sense of comity for the quasi-judicial functions of the administrative 
body. White v. Bannock County Comm 'rs, 139 Idaho 396, 401-02 (2003). 
In sum, there is an administrative process available to LynChf, and it is a process 
to which LynClif must submit before this Court is to exercise its jurisdiction over the matter. If a 
claimant fails to exhaust administrative remedies available to it, dismissal ofthe claim is 
warranted. See, e.g., Palmer v. Board of County Comm 'rs, 117 Idaho 562, 564-65 (1990); see 
also Grever v. Idaho Telephone Co., 94 Idaho 900, 903 (1972) ("Not only must a problem within 
the specialized field of the administrative agency be first presented to the agency rather than the 
courts, but the doctrine of exhaustion of administrative remedies generally requires that the case 
run the full gamut of administrative proceedings before an application for judicial relief may be 
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considered."). Zingiber certainly does not suggest that LynClif should simply "go through the 
motions of participating" in the contested case proceeding before the Idaho Department of Water 
Resources. Brief at p. 13. To the contrary, Zingiber expects LynClifto take the administrative 
process as seriously as the Legislature did when it created and confirmed the process. 
Last, and with respect to Count Two of LynClifs Complaint for Declaratory 
Relief, LynCliffails to address Zingiber's Rule 12(b)(8) argument that Count Two ofthe 
Complaint should be dismissed because there is already another action pending for the same 
cause before the Idaho Department of Water Resources. Given LynClifs silence on this 
argument, and its prior concession that it did, in fact, initiate a contested case proceeding before 
the Idaho Department of Water Resources prior to filing its Complaint, Zingiber's prior 
argument speaks for itself. Further discussion of the matter can be found at pages 18 through 19 
of the Memorandum in Support of Defendants' Motion for Summary Judgment, and pages 13 
through 14 of Defendants' Memorandum in Opposition to Plaintiffs' Motion for Summary 
Judgment. 
III. 
CONCLUSION 
As stated previously in the Memorandum in Support of Defendants , Motion for 
Summary Judgment, and for the foregoing, Zingiber respectfully requests that the Court grant its 
motion for summary judgment in its entirety; that the Court declare or adjudge that: 
1. Zingiber, and not LynClif, is the final arbiter regarding the ultimate 
location of that portion of Padgett Ditch traversing the Zingiber Property pursuant to Idaho Code 
Section 42-1207; 
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2. That LynClif is not permitted to pipe Padgett Ditch either across or around 
the Zingiber property because any piping, regardless of its location will injure Zingiber's 
irrigation and stockwater rights in derogation of Idaho Code Section 42-1207; 
3. That LynClifhas failed to join indispensable parties with respect to Count 
One of its Complaint in derogation of Idaho Code Section 10-1211, and Idaho Rules of Civil 
Procedure 12(b)(7) and 19(a)(1) and, consequently, Count One of LynClif's Complaint should be 
dismissed; 
4. That Count Two of L ynClif' s Complaint fails to present a justiciable 
controversy at this time and, consequently, Count Two of LynClif's Complaint fails to state a 
claim upon which relief may be granted in derogation ofIdaho Rule of Civil Procedure 12(b )(6); 
5. That, with respect to Count Two of LynClif's Complaint, the Idaho 
Department of Water Resources possesses exclusive jurisdiction over such matters; that LynClif 
has failed to exhaust the administrative remedies available to it; and, that as a consequence, 
Count Two of LynClif's Complaint should be dismissed for lack of subject matter jurisdiction in 
accordance with Idaho Rule of Civil Procedure 12(b)(1); and/or 
6. That, with respect to Count Two of LynClif's Complaint, there is another 
action already pending for the same cause before the Idaho Department of Water Resources and, 
as a consequence, Count Two of LynClif's Complaint should be dismissed in accordance with 
Idaho Rule of Civil Procedure 12(b )(8). 
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DATED this --- day of July, 2008. 
-
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
u~ By ____ ~~~------------------
And J. Waldera - Of the Finn 
Attorneys for Defendants William G. 
Van Horn and Zingiber Investment, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this \ c,J;. day of July, 2008, I caused a true and 
correct copy ofthe foregoing REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT to be 
served by the method indicated below, and addressed to the following: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Fax: (208) 933-0701 
( ) U.S. Mail, Postage Prepaid 
N Hand Delivered 
( ) Overnight Mail 
NFacsimile 
REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 25 \,. 
2~ 
26tl 
Client:941973.1 
Clerk of the District Court 
Gooding County. Idaho 
Date: 7/9/2008 
Time: 01 :1 5 PM 
Page 1 of 3 
Fifth Judicial District Court - Gooding County 
Minutes Report 
User: CYNTHIA 
Case: CV-2008-0000125 
Lynn J Babington, eta!. vs. William G. Van Horn, etal. 
Selected Items 
Hearing type: Motion for Summary Judgment Minutes date: 07/08/2008 
Assigned judge: Barry Wood Start time: 01 :32 PM 
Court reporter: Linda Ledbetter End time: 03:28 PM 
Minutes clerk: C. R. Eagle-Ervin Audio tape number: DC 08-07 
Parties: Mr. Slette for Plaintiffs 
Mr. Waldera for Defendants 
Tape Counter: 132 The Court calls the case at the time noted. 
Identifies counsel and parties for the record. 
Mr. Gary Slette on behalf of the Plaintiffs Babington and Jensen 
Mr. Waldera on behalf of Defendant VanHorn/Zingiber LLC 
Matter before the Court: Cross Motions for Summary Judgment 
Tape Counter: 133 The Court notes the aireal photo that was placed on the bench for illustration purposes -
attached to the Complaint already filed in this case. 
Tape Counter: 135 
Tape Counter: 214 
Tape Counter: 217 
Tape Counter: 236 
Tape Counter: 243 
Exhibit #1 (same as Exhibit #D in the Complaint) 
Mr. Slette will proceed first. 
Argues - will not repeat that which has already been submitted in the briefing. 
Argues in support of summary Judgment on behalf of Lincliff. 
The Court asks for orientation on the diagram marked as Exhibit #1 for this hearing as to 
identification of the properties and ownership. 
Road Justice Grade 
Highway 30 marked. 
North is also indicated. 
Outlined in Black the rough outline of Zingiber Property. 
South Boundary also marked. 
Lincliff property is downstream from Zingiber - Padgett Ditch crosses Justice Grade 
marked with "X". 
All parties share culvert access. 
Point of Diversion also indicated. 
Mr. Waldera argues. 
Mr. Slette argues in response. 
Recess 
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Tape Counter: 258 
Tape Counter: 310 
Tape Counter: 312 
Tape Counter: 315 
Tape Counter: 318 
Tape Counter: 320 
Tape Counter: 32050 
Fifth Judicial District Court - Gooding County 
Minutes Report 
User: CYNTHIA 
Case: CV-2008-0000125 
Lynn J Babington, etal. vs. William G. Van Horn, etal. 
Selected Items 
Back on the record, all parties. 
The Court, having heard arguments of counsel and reviewed the materials in the 
cross-motions for summary judgment, comments and rules as follows: 
This matter will be a court trial - no demand for jury trial. 
Case one of statutory interpretation cites to I.C. 42-1207; additionally I.C. 18-4308 
regarding change of lateral ditch. 
The Court deems this an easement case, not a water transfer case or an appropriations 
case. Finds the statutory purpose in 42-1207 and 18-4308 - illegal to trespass on 
another's property to change the ditch - variance to the criminal statute to allow the 
landowner the right to bury the ditch on the property of another. 
The Court finds and determines that the word "landowner" means servient estate - in this 
case VanHorn. "Ditch owner" in this case Lincliff Property. 
Following 1994 Amendment - Statute contained 5 paragraphs (from 5) and amended the 
criminal statute to allow the alteration of lateral ditch. 
2002 Amendment - statute again dealt with criminal statute and also addressed 42-1207 
and took out term "lateral" through out the statute and replaced it with multiple terms, and 
added words "written permission of owner of ditch must be obtained by landowner" 
Statute again modified in 2005 - inserting time standards (removed 5 day notion). 
Cites further to last paragraph of 42-1207 as to dominent person piping the ditch on 
servient property.... 30 day time frame. 
Lincliff has right to go in and bury the ditch - if Van Horn wants it moved to a different 
location - he pays the difference. 
The Court will put in a written form and issue the order. 
The Court will not address Count 2. 
Mr. Slette comments further as to Sept. 29th hearing regarding the petition filed by Van 
Horn. Asks the Court to make a ruling on Count 2. 
The Court will consider furrther. 
Discussion of the issues in the Hagerman Highway District case pending before Judge 
Melanson. 
Aware of the cases cited - however reluctant to wade into administrative matters, including 
SRBA. 
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Tape Counter: 322 
Tape Counter: 323 
Tape Counter: 328 
Fifth Judicial District Court - Gooding County 
Minutes Report 
Case: CV-2008-0000125 
Lynn J Babington, eta!. vs. William G. Van Horn, eta!. 
Selected Items 
This Court views this case as an easement case only. 
User: CYNTHIA 
Martin has an interest - affidavit consents - upstream water users have nothing to say 
about downstream issues. Not indispensible parties. 
Will issue an order. 
Mr. Waldera comments - Zingiber is in dual position of land owner as well as ditch owner. 
The Court comments further. 
End Minute Entry. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
) 
) 
) 
BABINGTON, husband and wife; and CLIFTON ) 
E. JENSEN and SUZANNE K. JENSEN, husband ) 
and wife, collectively doing business as 
L YNCLIF FARMS, LLC, an Idaho limited 
liability company, 
Plaintiffs, 
v. 
WILLIAM G. V AN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-0000125 
ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT 
I. 
ORIENTATION 
Counsel: Gary D. Slette, of Robertson & Slette, PLLC, for the Plaintiffs. 
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Court: 
Holding: 
Andrew J. Waldera, of Moffatt, Thomas, Barrett, Rock & Fields, Chartered, for 
the Defendants. 
Barry Wood, District Judge, presiding. 
The Defendants' Motion for Summary Judgment is DENIED. The Plaintiffs' 
Motion for Summary Judgment is GRANTED as to COUNT I and DEFERRED 
pending further argument as to COUNT II. 
II. 
BRIEF PROCEDURAL AND FACTUAL HISTORY 
The Plaintiffs (LynClif) and the Defendants (Van Hom) own adjacent parcels ofreal 
property. Both have water rights that are diverted from Billingsley Creek into a manmade ditch 
named Padgett Ditch. Van Hom's entire water right is .3 CFS for irrigation and .02 CFS for 
stock watering. Water Right No. 36-10283B (Exhibit 4 to Affidavit of William G. Van Hom in 
Support of Defendant's Motion for Summary Judgment). (A true copy ofthe Partial Decree for 
Water Right No. 36-10283B is attached hereto as Exhibit 1 and is incorporated by this reference 
herein). LynClifs water right includes a 10 CFS aquaculture right for rearing fish. Padgett 
Ditch flows through Van Hom's property before reaching LynClifs property. Although Van 
Hom has indicated that abandoned irrigation structures show that the location of Padgett Ditch 
has changed over time, historically, the approximate location of Padgett Ditch on what is now 
Van Hom's property remained relatively unchanged until 2006. 
Van Hom purchased the Van Hom Property in 2006; that same year, he changed the 
location of Padgett Ditch so that it meandered through his property. This change essentially 
doubled the length of the ditch from approximately 700 feet to approximately 1,500 feet. Van 
Hom's claimed goals were to create a more aesthetic environment, make irrigation easier, and 
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create a fly fishing habitat in the ditch. Van Hom did not seek or receive written permission 
from LynClifbefore changing the location of Padgett Ditch. The change to Padgett Ditch was a 
concern to LynClifbecause they feared that it would diminish water flows to their property, and 
contaminate the water (for example with mud and debris) before it reached their downstream fish 
rearing facility. 
After the location of the ditch was changed, L ynClif and VanHorn had discussions 
regarding whether an amicable solution could be reached. VanHorn asserts that these 
discussions led to an oral agreement that the ditch could remain in its meandering location, if 
Van Hom promised to be responsible for any harm or damages that might befall LynClif as a 
result of the change. However, LynClif denies that any such agreement was ever made. To the 
contrary, in order to protect the water right, LynClifnow seeks to bury the portion of Padgett 
Ditch that runs through Van Hom's property in a pipe, (i.e. a buried conduit). Alternatively, 
LynClifhas received a variance from the Hagerman Highway District to run a pipe in the public 
right-of-way that runs adjacent to the Van Hom Property. This pipe, regardless of its location, 
would convey LynClifs appropriated water, but leave Van Hom's .32 CFS water right in the 
Padgett Ditch. 
Currently, Van Hom is seeking a permit from the Idaho Department of Water Resources 
to appropriate 10 CFS of water running in Padgett Ditch for recreational and aesthetic purposes. 
This would be a nonconsumptive, instream flow water right if granted, i.e., using the same water 
that constitutes LynClifs water right. 
In Count I of its complaint, LynClif seeks a declaration from this Court that, as a ditch 
owner under I.C. § 42-1207, it has the unilateral right to "pipe" the portion of Padgett Ditch that 
runs across the Van Hom property. In Count II, LynClifseeks a declaration from the Court that 
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previously appropriated water, running through Padgett Ditch, is not subject to further 
appropriation, and therefore under Idaho Law, Van Hom could not be granted a permit for a 10 
CFS instream flow water right for aesthetic and recreational appropriation. Based on the 
argument by L ynClif' s counsel, it appears that L ynClif' s position is that the right sought by Van 
Hom could not be granted under Idaho Law, and therefore, Van Hom's application for a permit 
to appropriate is not even reviewable by the Department of Water Resources (IDWR). 
III. 
MATTER DEEMED FULLY SUBMITTED FOR FINAL DECISION 
Oral argument on this matter was held on July 8, 2008. At the conclusion of arguments 
from Counsel, this Court granted the plaintiffs' Motion for Summary Judgment as to Count I, 
and took Count II under advisement. No additional briefing was requested, and therefore this 
entire matter is deemed fully submitted for decision as ofJuly 9,2008. 
IV. 
ISSUES 
1. Whether, under I.e. § 42-1207, LynCIifhas the unilateral right to pipe the portion of 
Padgett Ditch that runs across the Van Horn property. 
2. Whether, previously appropriated water, flowing through a manmade ditch, is subject 
to further appropriation, and if not, whether an application for such an appropriation 
is even subject to review by the Department of Water Resources. 
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v. 
APPLICABLE STANDARDS 
Summary judgment is proper if "the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to judgment as a matter of law." Loomis v. City of Hailey, 119 
Idaho 434,436,807 P.2d 1272 (Idaho 1991) (emphasis in original); see also Bonz v. Sudweeks, 
119 Idaho 539, 541, 808 P.2d 876,878 (Idaho 1991); LR.C.P. 56(c). The Court must "liberally 
construe the facts in the existing record in favor of' the nonmoving party, and "draw all 
reasonable inferences from the record in favor of the nonmoving party." Loomis, 119 Idaho at 
436; see also G & M Farms v. Funk Irrigation Co., 119 Idaho 514, 517, 808 P.2d 851,854 (Idaho 
1991); Tusch Enterprises v. Coffin, 113 Idaho 37, 740 P.2d 1022 (Idaho 1987). The burden of 
proving the absence of an issue of material facts rests at all times upon the moving party. 
When such a showing is made by the moving party, an adverse party may not simply rest 
upon the mere allegations or denials from his pleadings, but must set forth specific facts showing 
that there is a genuine issue for trial. M & H Rentals, Inc. v. Sales, 108 Idaho 567, 570, 700 P.2d 
970 (Idaho App. 1985). 
The fact that the parties have filed cross-motions for summary judgment does not change 
the applicable standards. Each motion must be evaluated on its own merits. Intermountain 
Forest Management, Inc. v. Louisiana Pacific Corp., 136 Idaho 233, 235 (2001). 
If, as here, the lawsuit will be tried before the court without a jury, the judge is free to 
draw the most probable inferences from uncontroverted evidentiary facts. If this is the case, the 
judge should make findings to identify which inferences are drawn. Blackmon v. Zufelt, 108 
Idaho 469, 470 (1985). 
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VII. 
ANALYSIS 
1. Whether, under I.e. § 42-1207, LynClif has the unilateral right to pipe the portion of 
Padgett Ditch that runs across the Van Horn property. 
At the conclusion of oral argument on July 8, 2008, this Court interpreted I.e. § 42-1207 
to allow LynClif, as the dominant estate holder, to unilaterally pipe the portion of Padgett Ditch 
that runs across the servient estate, i.e., Van Hom's property. The comments made on the record 
are incorporated herein by reference. The following analysis is intended to again reflect this 
Court's construction and interpretation ofI.C. § 42-1207. 
The goal of statutory construction is to arrive at the intent ofthe legislature. Hayden 
Lake Fire Protection Dist. v. Alcorn, 141 Idaho 307 (2005). Where the literal language of a 
statute is unambiguous, statutory construction is not necessary, and the Court should apply the 
plain meaning of the statute. Id. Ambiguity exists where reasonable minds might differ as to 
interpretations of the statute. To ascertain the legislature's intent, the Court will examine the 
literal words of the statute, the context ofthose words, the public policy behind the statute, and 
its legislative history. State v. Cheeney, 144 Idaho 294 (2007). The Court will also examine the 
statute's evolution through its various amendments. Leliefeld v. Johnson, 104 Idaho 357, (1983). 
The Court must give the statute an interpretation which will not render it a nUllity. Cheeney, 144 
Idaho at 297. 
The statute at issue in this case is I.C. § 42-1207. As now amended, it provides: 
Where any ditch, canal, lateral or drain or buried irrigation conduit 
has heretofore been, or may hereafter be, constructed across or 
beneath the lands of another, the person or persons owning or 
controlling said land shall have the right at their own expense 
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to change said ditch, canal, lateral or drain or buried irrigation 
conduit to any other part of said land, but such change must be 
made in such a manner as not to impede the flow of the water 
therein, or to otherwise injure any person or persons using or 
interested in such ditch, canal, lateral or drain or buried 
irrigation conduit. Any increased operation and maintenance shall 
be the responsibility of the landowner who makes the change. 
A landowner shall also have the right to bury the ditch, canal, 
lateral or drain of another in pipe on the landowner's property, 
provided that the pipe, installation and backfill reasonably meet 
standard specifications for such materials and construction, as set 
forth in the Idaho standards for public works construction or other 
standards recognized by the city or county in which the burying is 
to be done. The right and responsibility for operation and 
maintenance shall remain with the owner of the ditch, canal, lateral 
or drain, but the landowner shall be responsible for any increased 
operation and maintenance costs, including rehabilitation and 
replacement, unless otherwise agreed in writing with the owner. 
The written permission of the owner of a ditch, canal, lateral, 
drain or buried irrigation conduit must first be obtained 
before it is changed or placed in buried pipe by the landowner. 
While the owner of a ditch, canal, lateral, drain or buried irrigation 
conduit shall have no right to relocate it on the property of another 
without permission, a ditch, canal, lateral or drain owner shall 
have the right to place it in a buried conduit within the 
easement or right-of-way on the property of another in 
accordance with standard specifications for pipe, materials, 
installation and backfill, as set forth in the Idaho standards for 
public works construction or other standards recognized by 
the city or county in which the burying is to be done, and so 
long as the pipe and the construction is accomplished in a 
manner that the surface of the owner's property and the 
owner's use thereof is not disrupted and is restored to the 
condition of adjacent property as expeditiously as possible, but 
no longer than thirty (30) days after the completion of 
construction. A landowner shall have the right to direct that the 
conduit be relocated to a different route than the route of the ditch, 
canal, lateral or drain, provided that the landowner shall agree in 
writing to be responsible for any increased construction or future 
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maintenance costs necessitated by said relocation. Maintenance of 
the buried conduit shall be the responsibility of the conduit owner. 
(bold lettering added for emphasis). 
When applied to the facts ofthis case, I.e. § 42-1207 is ambiguous. In this case, as to the 
entire Padgett Ditch, both the LynClif and Van Hom are "ditch owners" and "landowners" as 
these terms are used in the statute. Thus, under this statute, the rights and duties of LynClifand 
Van Hom, with respect to one another in the Padgett Ditch are not readily discemable, and the 
Court must engage in statutory construction in order to clarify the rights and duties ofthe parties 
to this lawsuit. The prior versions of this statute are instructive in this matter. 
The original version of this statute was enacted in 1907. It provided: 
Where any lateral ditch has heretofore been or may hereafter be 
constructed across the lands of another, the person or persons 
owning or controlling the said land, shall have the right at his own 
expense to change said lateral ditch to any other part of said land, 
but such change must be made ins such a manner as not to impede 
the flow of the water therein, or to otherwise injure any person or 
persons using or interested in such lateral ditch. 
The statute was first amended in 1994. (A true copy of the appropriate session law is 
attached hereto as Exhibit 2 and is by this reference incorporated herein). The language in the 
title portion ofthe session law relating to I.e. § 42-1207 and its companion criminal statute I.e. 
18-4308 provides in pertinent part that statute was amended 
To allow a ditch owner to bury his ditch on the property of a 
landowner servient to such ditch easement. .. 
(bold lettering added for emphasis) (See Exhibit 2; Idaho Session Laws, 1994, C. 151). It is 
clear to this Court, that, as used in the Statute and applied to this case, the legislature 
contemplated that the phrase "ditch owner" is the holder of the dominant estate, and the phrase 
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"landowner" is the holder of the servient estate. This interpretation ofthese two statutes is 
strongly supported by an entire reading ofthe statutes, but especially the last three paragraphs. 
The changes to the statute in 2002 and 2005 remain consistent with this interpretation, 
and appear to be aimed at keeping up with the advancements in irrigation. (See Exhibits 3 and 4 
which are true copies of the appropriate 2002 and 2005 session laws and which are incorporated 
by this reference). 
In the present case where VanHorn (the upstream user) and LynClif (the downstream 
user) are both landowners and ditch owners of some part of the Padgett Ditch, the upstream 
estate must be servient to the downstream estate. To interpret the statute any other way would 
render it a nullity because no single ditch owner could bury any portion of the ditch without 
permission of all other ditch owners. For this reason, as between Van Hom and LynClif, and 
under the terms of I.e. § 42-1207, LynClifhas the right to bury in pipe (buried conduit) the 
Padgett Ditch that lies on Van Hom's property. 
According to I.e. § 42-1207, LynClifmust bury the conduit in the original ditch location, 
unless it receives permission from Van Hom. This Court perceives the original location to be the 
location where the ditch has historically been located, (where it was immediately before Van 
Hom moved it) and not the location where the ditch is presently located. l 
For these reasons, this Court holds that LynClifhas the right to bury in conduit the 
portion of Padgett Ditch that runs across the Van Hom Property in its original location. It is 
worth noting, however, that this holding might be different if Van Hom's water rights were in 
any way affected. Under the facts presented to this Court, the Van Hom water right will not be 
disturbed in any way by this proposed piping, whether piped across Van Hom's property in the 
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original ditch location or routed around and off Van Hom's property in the public right-of-way. 
More specifically, Van Hom's .3 CFS irrigation right and .02 CFS stock water right will be 
delivered to Van Hom's Property boundary, as has been historically done. Additionally, 
according to the unambiguous terms of the Partial Decree for Water Right 36-1 0283B (Exhibit 1 
attached), no carriage or conveyance right is included for the .3 CFS irrigation right or the .02 
CFS for stock water right. 
2. The second issue LynClif has asked this Court to decide is whether, previously 
appropriated water, flowing th.-ough a manmade ditch, is subject to further 
appropriation, and if not, whether an application for such an appropriation is even 
subject to review by the Department of Water Resources. 
LynClifhas argued that previously appropriated water in a manmade ditch is not subject 
to further appropriation, nor is it within the purview of the Department of Water Resources to 
even consider such an application. 
The basis for LynClifs argument is Article XV, Section 3 of the Idaho Constitution, and 
I.e. § 42-101. The relevant portion of Article XV, Section 3 of the Idaho Constitution states that 
The right to divert and appropriate the unappropriated waters of 
any natural stream to beneficial uses, shall never be denied. 
The relevant portion of I. e. § 42-101 provides 
All the waters of the State ofIdaho, when flowing in their natural 
channels, including the waters of all natural springs and lakes 
within the boundaries of the state are declared to be the property of 
the state, whose duty it shall be to supervise their appropriation and 
allotments. 
On the other hand, Van Hom argues a). because IDWR has not yet acted on Van Hom's 
application, LynClifhas presented no justiciable case or controversy and merely seeks an 
I In 2006, Van Hom changed the location of the ditch. He did so in apparent violation ofI.C. § 42-1207 because he 
did not receive written permission from the ditch owners (In this case, LynClif). Furthermore, the change to the 
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advisory opinion, b). IDWR possesses nearly exclusive jurisdiction over the administration of 
water rights in Idaho, and this Court should not interfere with that jurisdiction, and c). this Court 
should refrain from exercising jurisdiction over this issue because there is currently another 
action pending before the IDWR for the same cause. 
Initially, this Court was inclined to agree with Van Hom and not rule on this issue until 
IDWR had the opportunity to fully address it.2 However, after reviewing the arguments of the 
parties, and spending some time researching the issue, it is this Court's present view that Van 
Hom could never be granted the water right that he seeks. See I.e. § 42-1501 et seq. 
Additionally, the existence of a valid water right requires an actual diversion and 
beneficial use. State v. U.S., 134 Idaho 106, 111 (2000). The Idaho Supreme Court has clearly 
enunciated this rule and the fact that there are only two exceptions to this rule. These exceptions 
are: 1. No diversion from a natural watercourse or diversion device is required for stock 
watering, and, 2. State entities acting pursuant to statute may make appropriations, without a 
diversion, for the beneficial use ofIdaho's citizens. Id. For an example of the above referenced 
state entity acting pursuant to statute, see State, Dep't of Parks v. Idaho Dep't of Water Admin., 
96 Idaho 440, 444 (1974), where, in I.e. § 67-4307, the Legislature directed the State Parks 
Department to appropriate the unappropriated natural spring flow of the Malad Canyon. 
Van Hom seeks an instream appropriation, in a manmade ditch, of 10 CPS (water that is 
already fully appropriated) for aesthetic and recreational use. This application does not 
ditch nearly doubled its length, from approximately 700 feet to approximately 1,500 feet. 
2 As of the date of oral argument, July 8, 2008, IDWR had not yet acted on Van Hom's application. 
IDWR merely decided to not reject the application on its face. (See Exhibit 12 to Affidavit of William Van Hom). 
Accordingly, no constitutional issue has arisen. 
Furthermore, unless and until IDWR issues a potentially unlawful ruling, this Court is inclined to defer to 
IDWR for its interpretation and application ofIdaho Constitution Article XV and I.e. § 42-10 1. See I.e. § 42-
201(7); See also Hamilton v. Reeder Flying Service, 135 Idaho 568 (2001).2 
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anticipate an actual diversion. Furthermore, the sought water right is not for stock water, and it 
is clear that Van Horn is not a state entity acting under a statutory directive. Nor is the manmade 
ditch a "stream" as defined in I.e. § 42-1502. Thus, it is apparent to this Court that the permit 
Van Horn seeks cannot be granted to him, because there will be no actual diversion. 
Since this analysis is outside the scope of the arguments of Van Horn and LynClif, the 
parties will be given the opportunity to respond to this Court's view ofthe question presented by 
Count II. Any final briefing submitted by the parties shall be simultaneously due by August 28, 
2008. This Court will hear final arguments on this issue on September 2, 2008, at 11 :00 a.m. 
IT IS SO ORDERED. 
Dated: 
Signed:~~ ______ -= __ ~~ ________ _ 
Barry Wood, District Judge 
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l~ THE DISTRICT COURT Of THE FIFTH JUDICIAL OISTRICT OF THE 
STATE OF IOAKe, IN AND FOR. THE COUNTY OF TWIN FALLS 
PARTIAL OECREE ?URSU~T TO 
I.R.C.? S4{b) fQR 
ExJ{ I/s/T 
----------------------- ) 
Water Rignt 36-10283B 
1998 Ht.R - 2 Pi'! 2: 45 
OiSTRJCT CDURT - SRBA 
TWIN FALLS CO., IDAHO 
IIAME & AODRt:SS: 
SOURCE: 
QUANTITY: 
PRIORlTY DATE: 
POIHT OF D1VERSlON: 
PURPOSE ANI) 
PERIOD OF USE: 
PLACE OF USE: 
RIGHT LANE TRUST 
643 II PERRYS /iOLlOIoI RO 
SALT LAKE CITY ur 84103 
SCLLINGSLEY CREEK 
0.3 CFS 
TRIBUTARY: SNAKE RjVE~ 
THE QUANTITY OF ijATER UNDER TMIS RIGHT FQR STOCXWATER USE 
SHALL NOT EXCEED 13,000 GALLONS PER DAY. 
FilED 
THe APPROPRIATOR IS EHTITLED TO THE AMOUNT OF WATERDESCR1BED 
ABOVE FOR STOC~TER PURPOSES AT A POINT Or MEASUREMENT WHERE THE 
DELIVERY OrTCH ENTE~S THE PLACE Of USE DESCRIBED BELOW. 
THE PORTION Of THIS RIGHT FOR STOC~ATER PURPOSES MAY BE 
DIVERTED SO LONG 45 THE AMOUNT OF WATER DIVERTED AT THE POIKT OF 
DIVERSION FOR STOCKWA1ER PURPOSES DOES NOT CONSTITUTE 
UNREASOJIABLE \.IASTE ANO DOES NOT CONfLICT \HTlI THE pUBI.IC 
INTEREST, AS DETERMINED BY THE DIRECTOR. 
06/26/1881 
T07S R13E S17 NWSENE ~ithin GOODING County 
PURPOSE OF USE 
IRRIGATION 
STOCKlJATER 
IRRIGATION 
T07S R13E 511 
9.2 ACRES TOTAL 
srOClGlATER 
107S R13E 511 
Within GOODING County 
Jlf.JNE 9.2 
Within GOOOING County 
I/WIIE 
PEfUOO OF USE 
Irrigation Season 
01-01 12-31 
QUANTITY 
0.3 eFS 
0.02 eFE; 
OTHER PROVISIONS NECESSARY FOR DEFINlTION OR ADMINISTRATION OF THIS ~ATER RlGHT: 
THE QUANTITY OF WATER DECREED FOR THIS UATfR RIGHT FOR 
STOCKWATER USE IS NOT A DETERMINATIOn OF HISTORICAL BENEFICIAL 
USE. 
RULE 54{b) CERTIFICATE 
Uith respect to the issues determined by the above judgment or order, it is hereby CERTIfiED, in accordance 
with Rule 54(b), t.R.C.P., that the court has determined that there is no just reason for delay of the entry of a 
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final j""-' - "'eI> ,,~,,~ ~, ; .. ~ ,," .n .,,",,' ~y bo "'00 :a:D' Id"" App" la<, :U'''' 
tl~,)l b.,1t 
DANIEL C. HURLBUTT, ~ 1~'0 L------
PRESIDIIiG JUDGE 
Snake River Sasin Adjudication 
PARTIAL DECREE PURSUANT TO I.R.C.P. 54{b) 
~ater Right 36-102838 
PAGE. 1 
JAH~ 22- 1998 
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7. This chapter shall not apply to juvenile violators . of the pro-
visions of section 18-3302D, Idaho Code, pertaining to the carrying of 
~ concealed weapon on school propert y . 
Ap proved March 22, 1994.' 
CHAPTER 151 
(S.B. No. 1474) 
AN ACT 
RELATING TO MAINTENANCE AND REPAIR OF DITCHES; AMENDING SECTION 
42-1207, IDAHO CODE, TO ALLOW A LANDOWNER TO BURY AS WELL AS MOVE 
A LATERAL DITC~ OR BURIED IRRIGATION CONDUIT OF ANOTHER ON HIS OWN 
PROPERTY, TO REQUIRE CONSTRUCTION BE AT STANDARD SPECIFICATIONS 
AND THAT THE LANDOWNER ASSUME INCREASED OPERATION AND MAINTENANCE 
COSTS, TO PROVIDE THAT WRITTEN PERMISSION MUST FIRST BE 
FROM AN ORGANIZED IRRIGATION ENTITY; D NG SECTION 18-4308, 
IDAHO CODE, TO ALLOW A DITCH OWNER TO BURY HIS DITCH ON THE PROP-
ERTY OF A LANDOWNER SERVIENT TO SUCH DITCH EASEMENT SO LONG AS THE 
CONSTRUCTION IS AT STANDARD SPECIFICATIONS AND THE PIPELINE IS 
ROUTED UNDERNEATH THE EXISTING DITCH, TO PROVIDE THAT THE LAND-
OWNER CAN REQUEST A REROUTING IF HE WILL AGREE IN WRITING TO PAY 
FOR ANY ADDITIONAL CONSTRUCTION AND INCREASED FUTURE MAINTENANCE 
COSTS, TO PROVIDE FOR RECORDING OF BURYING LOCATION AND SPECIFICA-
TIONS, TO REQUIRE THAT THE LANDOWNER OR DITCH OWNER PROVIDE A COPY 
OF RECORDS TO THE SUPPLYING IRRIGATION ENTITY, AND TO REQUIRE 
IRRIGATION ENTITIES TO KEEP AND MAINTAIN SUCH RECORDS AND HAVE 
THEM AVAILABLE FOR THE PUBLIC. 
Be It Enacted by the Legislature of the State of Idaho: 
SECTION 1. That Section 42-1207, Idaho Code, be, and the same is 
hereby amended to read as follows: 
42-1207. CHANGE OF LATERAL DITCH OR BURIED IRRIGATION CONDUIT. 
Where any lateral ditch or buried irrigation conduit has heretofore 
been, or may hereafter be, constructed across or beneath the lands of 
another, the person or persons owning or controlling ehe said land 
shall have the right at their own expense to change said lateral ditch 
or buried irrigation conduit to any other part of said land, but such 
change must be made in such a manner as not to impede the flow of the 
Water therein, or to otherwise injure any person or persons using or 
lnterested in such lateral ditch or buried irrigation conduit. Any 
lncreased operation and maintenance shall be the responsibility of the 
landowner who makes the change. 
. A l andowner shall also have the right to bury t he ditch of another 
:n oiDe on the landowner's property, provided that the pipe, i nstalla-
_lon and backfill reasonably meet standard specifications for suc h 
~terlals and construction, as set forth in the Idaho standards Eor 
:lub 1 i c 1010 k . h d . . ~ . r s constructlon or ot er stan ards r ecognlzed by the Clty or 
~unty l n which t he burying i s to be done. The right and responsibil-
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ity for ooeration and maintenance shall remain with the ditch owner 
but the landowner sha l l be responsible f or any i ncreased operation an~ 
maintenance costs," including rehabilitation and replacement, unle~ 
otherwise agreed in writing with the ditch owner. 
In the even t that the ditch, lateral, buried irr i gation conduit 
" . .. " . . ~ 
or canal IS ~wned bv an organIzed lrr l gatlo~ dlstrlct,.canal co~panYL 
dI t ch ass oc I atI on. or o ther lrr l gat l on entIt y . the wrItten permIssion 
of the entity must first be obtained before a ditch, lateral, buri~ 
irrigation condu i t. or canal i s changed or placed in buried pioe ~ 
the landowner. 
While a ditch owner shall have no right to relocate his ditch on 
the property of another wit hout permission, a ditch owner s hall ha~ 
the right to place his ditch in a buried conduit within the easement 
or right-of-way on the oroperty of another i n accordance with standard 
specificat i ons for pipe, mater i als. installation and backfill, as set 
forth in the Idaho standards for public works construction or othe~ 
standards recognized by the city or county in which the burying is t; 
be done, and so long as the pipe and the construction is accomplished 
in a manner that the surf ace of the owner's property and tl1e owner's 
use thereof is not disrupted and is restored to the condition of adja-
cent property as expeditiously as possible. but not to exceed five (5) 
days aft er the s tart of const ruct i on. A landowner shall ha ve the right 
to direct that the conduit be relocated to a different route than the 
route of the ditch, provided that the landowner shall agree in writ i ng 
t o be responsible for any increased construction or future maintenance 
costs necessitated by said relocation. Maintenance of the buried con-
duit shall be the respons i bility of the ditch owner. 
No more than five (5) days after the start of construction, a 
landowner or ditch owner who buries a ditch in pipe shall record the 
locat i on and spec if ications of the buried i rrigation conduit, includ-
ing primary and secondary easements, in the county in which the bury-
ing is done, and shal l provide the irrigation entity that suppl i es 
water to the ditch, with a copy of such location and specifications 
and the construction plans utilized. The irrigation entity shall keep 
and maintain such records and have them ava i lable for the public. 
SECTION 2. That Section 18-4308, Idaho Code, be, and the same IS 
hereby amended to read as follows: 
18-4308. CHANGE OF LATERAL DITCH OR BURIED IRRIGATION CONDUIT. 
Where any lateral ditch has heretofore been, or may hereafter be, con-
structed across or beneath the lands of another, the person or persons 
owning or controlling the said land, shall have the right at his own 
expense to change said lateral ditch or buried irrigation conduit to 
any other part of said land, but such change must be made in such a 
manner as not to impede the flow of the water therein, or to other~ise 
in j ure any person or persons using or interested in such lateral ditch 
or buried irrigation conduit. Any i ncreased operation and maintenan~ 
shall be the responsibility of the landow~er who makes the change. 
A landowner shall also have the right to bury the ditch of anoth~ 
in pioe on the landowner's property. orovid ed that the pipe, insta l l£ 
c ion and backf il l reasonably meet standard specif i cations for 5U~ 
materials and construct i on, as set forth i n t he Idaho standardS f.£! 
28c;i 
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42-1207. CHANGE OF bAfERAt DITCH, CANAL, LATERAL, DRAIN OR BURIED 
IRRIGATION CONDUIT. Where any ±~ter~± ditch, canal, l ateral or drain or 
buried irrigation conduit has heretofore been, or may hereafter be, con-
structed across or beneath the lands of another, the person or persons 
owning or controlling said land shall have the right at their own 
expense to change said ±~eera± ditch, canal, lateral or drain or buried 
irrigation conduit to any other part of said land, but such change must 
be made in such a manner as not to impede the flow of the water therein, 
or to otherwise injure any person or persons using or interested in such 
~atera± ditch, canal , lateral or drain or buried irrigation conduit. Any 
increased operation and maintenance shall be the responsibility of the 
landowner who makes the change. 
A landowner shall also have the right to bury the ditch, canal, lat-
eral or drain of another in pipe on the landowner's property, provided 
that the pipe, installation and backfill reasonably meet standard speci-
fications for such materials and construction, as set forth in the Idaho 
standards for public works construction or other standards recognized by 
the city or county in which the burying is to be done. The right and 
responsibility for operation and maintenance shall remain with the diteh 
owner of the ditch, canal, lateral or drain, but the landowner shall be 
responsible for any increased operation and maintenance costs, including 
rehabilitation and replacement, unless otherwise-agreed i n writing with 
the diteh owner. 
rn-ehe-e~nt-e~e-the-dieeh,-±~tera±,-btt~ed-irrigaeion-eondtt±t,--or 
eanat-~-owned-by-an-or~nized-irrig~eion-di~riee,-~na±-eompany,-diteh 
a~oci~e±on,--or-oeher-±rrig~e±on-eneiey,-eThe written permission of the 
eneity owner of a ditch, canal, lateral, drain or buried irrigation con-
duit must f irst be obtained before a-d±eeh, ±aeerat,--bttried--±rrigaeion 
eondnie,--or--~naT it is changed or placed in buried pipe by the land-
owner. 
While a-dieeh the owner of a ditch, canal, lateral, drain or buried 
irrigation conduit shall have no right to relocate hi~-d±eeh i t on the 
property of another without permission, a ditch, canal, lateral or drain 
owner shall have the right to place h~-dieeh it in a buried conduit 
within the easement or right-of-way on the property of another in accor-
dance with standard specifications for pipe, materials, installation and 
backfill, as set forth in the Idaho standards for public works construc-
tion or other standards recognized by the city or county in which the 
burying is to be done, and so long as the pipe and the construction 1S 
accomplished in a manner that the surface of the owner's property and 
the owner's use thereof is not disrupted and is restored to the condi-
tion of adjacent property as expeditiously as possible, but not to 
exceed five (5) days after the start of construction. A landowner shall 
have the right to direct that the conduit be relocated to a different 
route than the route of the ditch, canal, lateral or drain, provided 
that the landowner shall agree in writing to be responsible for any 
increased construction or future maintenance costs necessitated by said 
relocation. Maintenance of the buried conduit shall be the responsibil-
ity of the dieeh conduit owner. 
No more than five (5) days after the start of construction, a land-
O~er or ditch owner who buries a ditch, canal, lateral. or drain in 
PIpe shall record the location and specifications of the buried irriga-
tIon or drainage conduit, including primary and secondary easements, in 
the county in which the burying is done, and shall provide the irriga-
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t ion or drainage "nti t th '-' 1 1 . - . - y at ~tt~pr~e~-w~eer-eo owns t he ditch 
_atera or draln, wlth a copy of such location -,-- - " .' ~ 
t he construction plans utilized Th . . . ana speclilcat10ns a: 
k d" • e lrrlgatlOn or draInage »ntity h 
eep an ma1nta1n such records and have them avai lable for the pUbl~c~ 
Approved March 20, 2002. 
1038 IDAHO SESSION LAWS C. 331 
authorized one (1) full- time equival ent position for the period 
200 5, through June 30, 2006. 
SECTION 5. In addition to the ap propriation made in 
Chapter 379, Laws of 2004, there is hereby appropriated to the 
ment of Health and Welfar e f or the Medical Ass i stance Services 
the fo llowing amounts to be expended according to the designated 
""]pel\""''' classe s from the l i sted funds for the period July 1, 2004 , through 
30, 2005: 
FOR FOR 
PERSONNEL OPERATING 
COSTS EXPENDITURES 
FROM: 
I daho Health Insurance 
Access Card Fund $20,500 $ 5,600 
Coopera ti ve We l fare 
Fund (Federal) 77,200 21,400 
TOTAL $97,700 $27,000 
SECTION 6. GENERAL FUND TRANSFERS . As appropriated, the State 
troll e r shall make transfers from the Ceneral Fund to the 
Welfare Fund , periodically, as requested by the director of the 
ment of Health and Welfare and approved by the Board of Examiners. 
SECTION 7. An emergency existing t herefor, which 
hereby declared to exis t, Section 5 of thi s act shall be 
and effec t on and after passage and approval . 
Approved Apri l 11, 2005 . 
CHAPTER 331 
(S.B. No. 1239) 
AN ACT 
RELATING TO CHANGE OF DITCH , CANAL, LATERAL, DRAIN OR BURIED 
CONDUIT; AMENDING SECTION 42-1207, IDAHO CODE, TO 
LIMIT WHEN RESTORATION SHALL BE COMPLETED AND TO 
REQUIREMENT TO RECORD LOCATIONS; AND AMENDING SECTION 1 
CODE, TO PROVIDE THE TIME LI MIT WHEN RESTORATION SHALL 
AND TO ELIMINATE CRIMINAL PENALTIES FOR FAILURE TO RECORD 
Be It Enacted by the Legislature of the State of Idaho: 
SECTION 1. That Sect ion 42-1207, Idaho Code, be, and the 
hereby amended to read as follows: 
42-1207. CHANGE OF DITCH, CANAL, LATERAL, 
TION CONDUI T. Where any ditch, canal, l a teral or drain 
tion condu i t has heretofore been, or may hereafter 
across or beneath the lands of another, the person or 
controlling said l and shall have the right at their own- . 
change said ditch, canal, lateral or drain or buried irrig8tlO~ 
~ 
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~ o any 
-aoner 
ot her part of said l and, but such change must be made in such a 
as not to impede the flow of the water therein, or to otherwise 
:'njure any person or persons 
!ae eral or drain or buried 
~nd maintenance shall be the 
using or interested in such ditch, canal, 
irrigation conduit. Any increased operation 
responsibility of the landowner who makes 
· he change. 
- A landow~~r shall also have the right to bury the ditch, canal, lat-
I or dra1n of another in pipe on the landowner's property, provided 
:.r\ the pipe, installation and backfill reasonably meet standard speci-; ~aations for such materials and construction, as set forth in the Idaho 
'.:c ndards for public works construction or other standards recognized by ~~: city or county in which the burying is to be done. The right and 
:~sponsibilicy for operation and maintenance shall remain with the owner 
.~ ~ the ditch, canal, lateral or drain, but the landowner shall be 
;:sponsible. for any increased operation and maintenance ~osts~ ~ncluding 
~ehabilitat1on and replacement, unless otherW1se agreed In wrItIng with 
• he owner . 
. " The written permission of the owner of a ditch, canal, lateral, 
.:rain or buried irrigat i on conduit flRlst first be obtained before it IS 
.: ~,anged or placed in buried pipe by the landowner. 
While the owner of a ditch, canal, lateral, drain or buried irriga-
: ~ on conduit shall have no right to relocate it on the property of 
,moeher without permission, a ditch, canal, lateral or drain owner shall 
~ ave the right to place it in a buried conduit_within the easement or 
"ghe-of-way on the property of another in accordance with standard 
speci fications for pipe, materials, installation and backfill, as set 
i~ rth i n the Idaho standards for public works construction or other 
;(andards recognized by the city or county in which the burying is to be 
.jone, and so long as the pipe and the construction is accomplished in a 
~~nner that the surface of the owner's property and the owner's use 
:hereof IS not disrupted and is restored to the condition of adjacent 
:roperty as expeditiously as possible, but not-to--exceed--f~~e--f57 no 
conger than thirty (30) days after the ~t~rt completion of constructio~ 
.. \ landowner shall have the right to direct that the conduit be relocated 
:0 a different route than the route of the ditch, canal, lateral or 
drain, provided that the landowner shall agree in writing to be . respon-
slole for any increased construction or future maintenance costs neces-
; itaeed by said relocation. Maintenance of t he buried conduit: shall be 
·. he responsibility of the conduit owner. 
No--mere-than-f~ve-f57-d~y~-~fter-the-~t~rt-of-con~trnct~on,-~-t~nd­
"~r-or-d~tch-owner-who-bnrie~-~-d±tch,-c~n~t,--t~ter~t,--or--dr~~n--±n 
~!~-~h~tt-recerd-the-toc~tion-and-~pec±fic~tion~-of-the-bnr±ed-irrig~­
~~~n-or-dra±nage-condnit,-±netnding-pr±m~ry-and-~econd~ry-ea~ement~,--Tn 
·~~--~onney--±n-which-the-bnry±ng-i~-done,-and-~h~tt-pro~ide-the-Trr±g~­
·'~~r-dra±nage-entity-th~t-own~-the-d±teh,-can~t,--taterat--or--dr~in, 
~~n--~--eopy--of--~nch-toc~tion-~nd-~pecif±c~tion~-and-the-eon~trnction 
~"~-ne±+±r.ed~-~e-irr~g~tion-or-dr~in~ge-entity-~hatt-~eep--~nd--main­
~~~~neh-recerd~-and-h~~e-them-~vaitabte-for-the-pnbtic~ 
· SECTION 2. That Section 18-4308, Idaho Code, be, and the same 1S 
"'r~by amended to read as foll.ows: 
~ .. 
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18-4308. ChANGE OF DITCH, CJI.NAL, LATERAL. DRAIN OR BURIED I 
nON CONDUIT. Where ,my ditch, canal, lateral or drai n hilS here 
be" n. CT may Iwreilft'2r' be , construct ed across or beneath the lan 
aneth!,r, the person or pe;rE',ons o<.ming or cen t ro lling the said 
"hall have the r ight at hi s O<''!l E' Xp f: nS e to chang", sala ditch, 
l at eral, dra in or buried i ~ri ~ ation conduit to any other part 0 
land , bu t ~uch change mus t be made in s\lch a manner as not to impe 
fl ow of the wHt er therein, or te othe rwis e inj ure any person or ~ 
using or intle r e.5ted in such ditch, canal, l a t eral , drain or buried 
"a t loE ccnd ui t . Any i ncn"ased operation ,1Od maintenar:ce sMll 
re s!-,onsibility of the Lan downer who makes the change . 
I, Lindo'..;ner shall also have the ri ght to bury the ditch , cana l 
era1 or dra in of anoth.,,' i n pi.p" on t.he landowner's property, pr 
that the pipe, ins tall ati on <lnd backfill rellsonably meet s tandard 
Il ca tions fo r such ma terials and construct ion . as set forth in thE 
s t a ndards f or publ ic works construct i on or other standards recogni 
t he city or county in which the burying is t o be done . The ri~ 
rr , ponsibiLity for operacion and main tenance shall remain with thE 
of the di t ch, canal, l ateral or drain, but t he landowner sh, 
r'""po l1sib1e fo r any inc r ea sed operiltinn <lnd maint ena nce cos ts, inc 
r ehabilita t i on and repl a cement, unle s s othe n,ise agreed in writir 
t he O"Iler. 
The IITitten pe rmis sion of t he O'.,ffie r of a ditch, canal, I, 
drain or buri ed irrigation conduit must fir st be obtained befon 
changed or placed in buried pi.pe by the landowner. 
Wh ile the owner of a ditch, canal, lat eral, drain or buried 
t ion conduit shall have no right to rel ocate it on the prop' 
anothp r without permission, a di tch, canal, la teral or drain owne' 
have the righ t to plac e it i n a bur ied condu i t wit hin the easem. 
ri ght -of-way on the property of another in accordance with s 
specif ications for pipe, materials, i nstallation and backfill, 
f or th in the Idaho standards for public works construction 0 
s t andards rec ognized by the c i ty Or county i n whic h the burying i 
done, and so long a s the pipe and the construction is accomplishe 
manner that t he surface of the owner's propert y and the owne 
( hereof is not di s rupt ed and is r esto r ed t o the condition of a 
property as expeditious l y qS poss ible, but noe-eo-exceed-f~~e 
longe r than thir ty (30) days after the ~eare completion of constr 
A landowner shall have the right to direct that the conduit be re 
to a diffe rent rou te than the r oute of the di tch, canal, late 
drain, provided that the landowner shall agree in writing to be 
sible for any inc reased construction or fut ure maintenance costs 
sitated by said re loca tion. Maint enance of the buried conduit s 
the responsibili ty of the conduit owner. 
No-more-ehan-f~~e-f51-daT~-afeer-ehe-~e~re-of-,on~erneeTon,-~ 
nwner-or-dTeeh-owner-who-bor~e~-a-d~eeh,-eanat,-taeerat-or-dr3~n­
~hatt-reeord-ehe-toea~Ton-~nd-~peeTf~eae~on~-of-ehe-borTed-~rr~g2 
draTnage--eondoTe,--Tnctod~ng--pr~mary--and--~eeond3ry-e3~emene~; 
cooney-~n-~Teh-ehe-boryrng-T~-done,-and-~hatt-pro~~de-ehe-~rr~gt 
draTnage-eneTey-ehar-own~-the-dreeh.-eanat,-taeer~t,-or--draTn,-­
eopy-ef-~oeh-toecreTon-and-~peeTfTea~~on~-and-ehe-eon~ernee~en-ptt 
tT~ed.--The--irr~ga~Ton--or-dr~~nage-ene~ey-~hatt-keep-and-ma~net 
reecrd~-and-~~~e-ehem-~~artabte-for-ehe-pobt~e. 
2~ 
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NOTICE OF ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT 
Certificate of Service Rule 77(d) 
I, Cynthia Eagle-Ervin, Deputy Clerk of Gooding County do hereby certify that on the 
~ day of August 2008, I filed the above document, and further on thel...2- day of August 
2008, I caused to be delivered a true and correct copy of the within and foregoing instrument to 
the parties listed below: 
Counsel: 
Gary D. Slette 
Robertson & Slette, PLLC 
PO Box 1906 
Twin Falls, Idaho 83303-1906 
Andrew J. Waldera 
Moffatt, Thomas, Barrett, Rock & Fields, Chartered 
PO Box 829 
Boise, Idaho 83701 
DATED ~ /..), ~/ 
CLERK OF THE STRICT COURT 
Byl (J#d-'-~~D~e~ut~C~I-er-k----------------
NOTICE OF ORDER 289 
Date: 9/2/2008 
Time: 11 :55 AM 
Page 1 of 1 
Fifth Judicial District Court - Gooding County 
Minutes Report 
Case: CV-2008-0000125 
Lynn J Babington, etal. vs. William G. Van Horn, etal. 
Selected Items 
User: CYNTHIA 
Hearing type: Hearing Scheduled Minutes date: 09/02/2008 
Assigned judge: Barry Wood Start time: 11:13AM 
Court reporter: Linda Ledbetter End time: 11:30 AM 
Minutes clerk: CYNTHIA Audio tape number: Dc 08-10 
Prosecutor: [none] 
Tape Counter: 1113 
Tape Counter: 1114 
Tape Counter: 1119 
Tape Counter: 1125 
Tape Counter: 1130 
Court calls case at time noted above, 
Identifies counsel for the record. 
Mr. Slette appearing on behalf of the Jensens and Babingtons who are also present 
personally. 
Mr. Waldera appearing on behalf of Zingiber, who is also present personally. 
The Court reviews the case history - hearing date set Sept. 
Mr. Slette reads into the record a memorandum received in his office. 
Mr. Waldera argues. 
The Court, having heard the arguments, vacates it's order on Count 2 until IDWR hears 
the administrative matter. 
Will revisit this issue after IDWR has made their ultimate determination. 
Mr. Slette argues - inquires whether Count 2 can be dismissed for a final judgment on 
Count 1 - Waldera has no objection. 
Mr. Slette will prepare the applicable documents to submit to the Court. 
End Minute Entry. 
Recess. 
Attest: --::::-,l~~=--:===:-=---:---:::-_---_-::::-:---:-__ 
C. R. Eagle-Ervin, Deputy Clerk 
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DISTRIC COURT 
(iOODING CO. IDAHO 
FILED 
2008 SEP 12 AM 9: 53 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
JUDGMENT 
This matter came before the court for hearing on September 2, 2008, at which time 
counsel for both parties stipulated in open court to dismiss Count Two of Plaintiffs' Complaint 
without prejudice. 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that 
pursuant to the court's Order on Cross Motions for Summary Judgment entered in this matter on 
August 12, 2008, and pursuant to Idaho Code § 42-1207, the court hereby declares that the 
Plaintiffs are entitled to place the Padgett Ditch in a buried conduit at its original location on the 
Defendants' property as the same existed prior to Defendants' purchase thereof in 2006. Such 
location is as generally shown on Exhibit 3 of the Affidavit of William G. VanHorn, provided, 
JUDGMENT -1 
2U 
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however, that the buried conduit may traverse the pond shown thereon, or the land adjacent 
thereto, in order for the buried conduit to reach the common boundary line of the parties. 
Depending on the court's ruling in Gooding County Case No. 2008-0057, the buried conduit may 
alternatively be located in the Justice Grade highway right-of-way in the event the court grants 
judgment in favor of the Hagerman Highway District in that case. 
DATED this /2 day of September, 2008. 
R. BARRY WOOD 
District Judge 
CER TIFTCATE OF SERVICE 
The undersigned certifies that on their day of September, 2008, she caused a true and 
correct copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
JUDGMENT -2 
Scott L. Campbell 
Andrew J. Waldera 
MOFFATT THOMAS BARRETT 
P.O. Box 829 
Boise, ID 83701-0829 
Gary D. Slette 
ROBERTSON & SLETTE 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
~ [ ] 
~. 
[ ] 
1} 
~ [ ] 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email slc@moffatt com 
ajw@moffatt com 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-933-0701 
Email gslette@rsjdahoJaw com 
i 
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I!l::t-1CS-' l1CS Ib: 4 'r l:'HOM-Robert son & Slett e 208-933-0701 T-575 P002/010 F-781 
Galy D. Slette 
ROBERTSON & SLETfE, PLLC 
'( P.O. Box 1906 
Twin Falls, Idaho 83303~1906 
Telephone: (208) 933-0700 
Facsimile:, (208) 9334101 
18B#3198 
lrIm\LynCJl1\decI~_memo 
DISTRICT COURT 
GOODING CO. lOAHO ' 
FILED 
Z008 SEP 18 PH 4: 57 
GOODING ::;:::' 
BY:_LL~ 
DEPUTY 
,IN THE DISTRICT COlJRT OF 1HE FIFTH JUDICIAL DISTRICT OF TIIE 
STATE OF IDAHO, IN AND FOR THE cOUNTY OF GOODING 
******* 
LYNN 1 BABINGTON and KATHY L. ) 
BAB~GtON, husband and wife; and ) 
CLIFTON E: JENSEN and SUZANNE K. ) 
JENSENthUs~and and wife, collectively ) 
doing titisiness as L ~CLIF FARMS, L.L.C .• ) 
an Idaho limited liability company, ) 
, ) 
, , Plaintiffs,' ) 
v. 
WlllJAM G. VAN f,IORN, an individual; 
and ZlNGIBER INVESTMENT, LLC, 
a Colorado limited liability company) 
Oefendants. 
') 
• I 
• \ I" 
) 
) 
') , 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
MEMORANDIJM OF COSTS, 
DISBURSEMENTS & 
ATIORNEY'S FEES 
COME NOW the above-named Plaintiffs (collectively "LynClif'), by and through the 
undersigned, and submit this Memorandum of Costs, Disbursements and Attorneys fees based 
upon thecourt's Judgment entered in this matter on September 12. 2008. This claim is submitted 
purswmtto and in accordance with 1.R.C.P. Rules S4(d) and (e), and Idaho Code § 12-121. 
The following costs, disbursements and attorney's fees relative to Count I of the Complaint 
were in~ on ancf~er September 26,2007: 
MEMORANDUM FOR COSTS, DISBURSEMENTS & A TIORNEY'S FEES - I .;t 
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I. 
COSTS AS A MATTER OF RIGHT 
2126/08 Gooding County Clerk - Complaint filing fee $88.00 
ll. 
DISCRETIONARY COSTS 
A flaim for discretionary costs is hereby waived. 
ill. 
I " • 
j 
ATTORNEY'S FEES 
LynCIif respectfully requests fees in'the amount of Twelve Thousand Nine, Hundred' 
", , ' ; ,i 
Twenty Five No/IOO Dollars ($12s925.00), pursuant to Idaho Code § 12·121 and Rules S4(d) and ' 
(e) of the Idaho Rules of Civil Procedure. The attached Exhibit "A" sets forth' an itemized 
, ' ' 
statement of fees inc~d relative to Count I of the Complaint from September 26, 2007, to 
August 13,2008, in the amount $12,925.00. 
TOTAL FEES AND COSTS: 
Said fees are reasonable and bar,ed upon the hourly rates therein set forth and the time 
and labor expended as illustrated in the Affidavit filed contemporaneously herewith. 
DATED this J.Lday of September, 2008. '~ 
ROBERTSON & SLEnE. PLLC 
By.~~---
MEMORANDUM FOR COSTS, DISBURSEMENTS & ATTORNEY'S r:EES - 2 294 
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CERTIFTCATROF SERVICE 
The undersigIled certifies that on the ~ day of September, 2008, he caused a true and ' 
I : .: • , i !.:: . ~ 
correct copy of the foteg~ing instrument to be served up~n the following persons in thefollowin~ 
'.1, 
, , 
Scott L:,' Campbell 
Mm:FA'I'T THOMAS BARRBIT 
P.O·aox829 
Boise, ID 83701-0829 
'l' 
[ ] 
[ 1 
[ ] 
[ xl 
[x] 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile T1'lIllSJD.ission - 208-385-5384 
Email slc@moffittt com 
ajW@moffirtt com 
~---
MEMORANDUM FOR COSTS, DISBURSEMENTS & AlTORNEY'S FEES - 3 
': I 
" , 
" 
T-~l~ ~~~~/~l~ t-1Ml 
t 
, :1 
I, 
I 
" 
i I 
,', 
09-18-'08 16:47 FROM-Robertson & Slette 208-933-0701 
04/22/08 Calls fromlto Cliff: Prepare revisions to MSJ brief 
and Affidavits of Lynn and Cliff 
(l)5/16/08, Review Brief filed by Van Horn regarding Reply 
to Motion to Dismiss; Calls fromlto Cliff regarding 
'hearing in Gooding; Research and work on 
preparation for hearing 
" I" 
05/20/08 :,. ,Work on preparation for oral argument in 
" 
morning; Travel to/from Gooding; Attend hearing 
, ',', with Judge Wood; Conference w/Andy Waldera, 
Van Horn'sattomey 
05/20/08 ' · Calls fromto Andy Waldera; Review court's 
OS/21/08 
order;Addl calls w/Andy regarding hearing 
Conference call with Court clerk and Andy 
,Wa/dera regarding hearing on cross-motions for 
, • summary judgment; Emails to Lynn and Cliff 
,,' Review Summary Judgment motion brief filed by 
',: Van Horn; Review Van Horn affidavit and 
: I \ ex~ibits; Calls to Cliff and Suzanne; calls ~o 
," IDWR; Call to Lynn Babington; Call to Andy 
I j! Waldera; Work on analysis for our response brief 
;, , > 
06/10/08 ,j" Meeting with Clients; Work on preparation of 
'i ',Frank Erwin Supplemental Affidavit 
j I 06/11/08. Revise Affidavits of other water users on Padgett 
! i 
,. Ditch; calls regarding execution.of documents 
':1 
06/1&108' Calls to/from Jim Stanton of IDWR; Draft 
Affidavits of Lynn, Kathy, Cliff and Suzanne; 
Review/revise Affidavits; Draft Affidavit of Jim 
Stanton 
1.00 
1.40 
4.50 
0.60 
0.40 
2.60 
2.00 
0..60 
2.00. 
T-575 P006/010 F-7 
$250.00 
$350..0.0 
$1,125.0.0. 
<. 
$150.00. 
$100.0.0 
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$500.00 
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09-18-'08 16:47 FROM-Robertson & Slette 208-933-0701 
06/17/08 .' RevieW MSJ brief and Van Hom Affidavit 
, regarding factual allegations; Calls to/from Lynn 
regarding Babington affidavits; Calls fromto Cliff 
regarding Jensen affidavits; Revisions to all 
affidavits; Calls to/from G. Martens and K. 
Stutzman; Review Stanton Affidavit 
06/18108 ,Work On drafting of our brief in response to Van 
:" Hom MSJ; Cans to Lynn and Cliff; Meeting with 
; , ,; Cliff 
, ' .. ), ': I l' :1, ; ~_' , ;' 
0,6119/08 iii 'Calls fromltoLynn; Meeting with Lynn and Kathy; 
, : 'More work on research and preparation of brief; 
i 
" 
Review/revise brief; Research Article XV, 
·,!Section 3 cases; Revise affidavits 
06120/08 Calls to/from Scott Campbell's office; Calls 
':: : 'i" to/from Allen Merritt; Complete work on review 
r 
: and reVisions of brief; Calls and emails with Cliff' 
and lynn 
06/23/08 'Review Summary Judgment response brief 
submitted by Van Hom; Calls from/to clients 
"I 
07101/08 Review 25 page Reply Brief submitted by Van 
!' 
07/08108 
Hom regarding summary judgment motion; Calls 
, to Lynn and Cliff 
Work throughout morning on case research and 
preparation of oral argument outline for hearing 
in Gooding; Calls to Cliff; Travel to/from . 
Gooding; Attend oral argument on Motion.for 
. Summary·Judgment 
(1)8/13/08 I. Review Judge Woods' Order on Summary 
Judgment' Motion 
09/16/08 Preparation of Memorandum of Costs, 
Disbursements & Attorney's,Fees and Affidavit 
Total Fees 
" 
T-575 
3.20 $800.00 
3.00 $750.00 
3.50 $875.00 
2.00 $500.00 
1.50 $375.00 
0.60 $150.00 
6.50 $1 i625~00 
0.50 
2.00 
$125.00 i; 
m500.00 
$12,925.00 
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09-18- ' 0816:47 FROM-Robertson & Slette '.;" 208-933-0701 T-575 P008/010'F-
Gary D. Slette 
ROBERTSON & SLETIE, PLLC 
P.O. Box 1 906 
·Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile:. (208) 933-0701 
ISB#3198 
!rlm1L,nC1ifdccl n:U1,f\frllotr 
OI C:TR':~'" ':"QURT ~ '1\.1 i l..; 
ciOOOING CO. iDAHO 
FILED 
. . 
2008 SEP I 8 ' PM 4: 57 
. -;7_. . ,i' 
DV • • 1'..-/~' 
c I '- . DEPUTY-
IN THE DISTRICT COURT OF THE FIFTIi JUDICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR mE COUNTY OF GOODING 
. L YNNJ. 'BABINGTON and KA my L. ) 
BABIN'OTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
ffiNSEN, husband and ~fe, collectively ) 
doing bUsineSs as L YNCLIF FARMS, L.L.C.,) 
an Idah6 limited liability company, ) 
... . .. ) 
:Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZlNGmER INVESTMENT, llC, 
a Colorado limited liability company, 
) 
) 
. ) .. 
Case No. CV -2008-125 
AFFIDAVIT IN SI TPPORT DE 
MEMQRANDTTM OF COSTS, 
DISBTTRSEMBNTS! & 
ATfORNEY'S FEES 
Defendants. 
) 
) 
) 
) 
) 
) 
'. j 
STATE OF IDAHO ) 
) 
,County ofrwin Falls' ) 
i~,Gary D. Slette;being first duly sworn upon oath do state as follows: 
,. 
'I. r am the attorney of record for the above-named Plaintiffs (collectively "LynClif'?' 
I make·ihis affidavit based on my own personal knowledge and in accordance with Idaho Rule of, 
Civil Procedure Rule 54(e)(5). I am competent to testity to the same and would if called upon to 
do . so. I am duly admitted to the practice of law before all courts in. the State of Idaho an~' 
AFADAVIT IN SUPPORT.OF MEMORANDUM f!OR COSTS, DISBURSEMENTS & ATTORNEY'S FEES -1 
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09-18-'08 16:47 FROM-Robertson & Slette 208-933-0701 
,1 maintain offices at 134 Third Avenue East in Twin Falls, Idaho. 
'2 
:3 
: 4 
'5 
': 6 
: 7 ' 
2. The Memorandum. of Costs, Disbursements and Attorney's Fees ("Memorandum") " 
and Exhibit "An thereto set forth a true itemization of the charges inCUlTed by LynClif in the, 
above-entitled action relative to Count I of the Complaint. Charges related to Count II which was 
dismissed pursuant to the parties' stipulation are not included in the Memorandum. 
3. The costs claimed as a matter of right are listed in the accompanying 
Memorandum are correct and were necessarily incurred in the above case. 
4. The time and labor required in prosecuting this action fOImed the basis and 
8 I ~ethod of computation of the attomey fees claimed, and are as indicated in said Memorandum 
11 
:12 
,113 
I 
'14 
11 
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i17 
I 
;18 
, 
19 
,20 
.21 
'22 
.:23 
24 
25 
26 
and Exhlbit "A" thereto. 
. 5. LynCIif was charged attorney's fees on an hourly basis of $250.00 per hour, as II , 
indicated, which fees are reasonable and similar to or less than the amount charged by attomey~ 
with siniUar skills, experience and ability in other law fums in the Twin Falls andW ood River .. 
I 
V alley areas who do similar work. 
6. The final result of the litigation was entirely favorable from LynClifs standpoint. !., 
7. I believe that the amount of time expended in cOIlIlection with this ~atter was both, 
,. 
reasonable. appropriate and necessary, and that the fee charged was reasonable and appropriate. I 
am familiar with the hourly fees charged in the Twin Falls area by other lawyers of comparable: 
skill, experience and ability, in connection with matters of a similar nature, and believe the per 
hour amount charged was commensurate with sndcompetitive with them. 
Further your affiant sayeth naught. 
DATED this ~day ofSeptembert 2008. 
G~ 
AFADAVIT IN SUPPORT OF MEMOAANDUM FOR COSTS, DISBURSEMENTS & ATTORNEY'S FEES - 2 
I. , 
09-18-'0816:48 FROM-Robertson & Slette 208-933-0701 T-575 P010/010 F-
1 
'2 
CERTIFICATE OF SERVICE 
. The undersigned certifies that on the ~day of September, 2008, he caused a true ~d 
, 
: co~ctpopyofthe foregoing instrument to be served upon the following persons in the follow~g 
, < ' ~' " ! ' 
" 
,manner::' 
L Scott~. Campbell [ ] . Hand Deliver 
MOFFATrTHOMAS BAlUtE'IT ( ] U.S. Mail 
P.O. BoX. 829 [ J Overnight Couriet: , 
'. 
Boise, ID '83701-0829 [x) , Facsimile Transmission - 208-385-5384 
f',' [x] Email sk@moffatt com 
aJ:w@momtt COlD 
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AFFIDAVIT IN SUPPORT OF MEMORANDUM FOR COSTS, DISBURSEMENTS & AlTORNEY'S FEES - 3 
" 
), 
-26-2008 03:52 PM Moffatt Tnomas 2083855384 
DISTRiCT COURT (j{)OOING CO. iDAHO 
F1L!::O 
), Soott L. Campbell, ISBN !21_L 
Andrew j: Waldera, ISB N~ 6 
MOFFATT; 'IliOMAS, SA ! 
FIELDS, CHAR.THRED 
. " 101 S. Capitol Blvd., 10thPloor 
Post Office Box 829 
I ,. ,I 
BOise. Idaho 837011 
Telephone' (208) 345-2000 
Facsimile (208) 385.5384 
23425.2 ' 
Attorneys for Defendants William O. Van Horn 
.' and Zingiber Investment,LLC 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT , 
" OF THE ST}iTE'OF IDAHO, 11'1 AND FOR THE COl.J'NTY' OF OOODINe 
I ~ , ' " < ' 
LYNN J. BABlNOTONaild KATHY L. 
BABINOTON;husbf/lldand wife; and Case No. CV-2008 ... 125.!, 
CLIFTON E.JENSENandSUZANNE K . 
. JENSEN, husband and :Wife, colleotively doing AJi'FIDA VlT OF NORM YOUNG 
" business as ,LYNCLIF FARMS, LLC, an' . 
:,' Idaho limited: ~iability company, ' 
Plaintiffs, 
.' vs. 
! 
'!. WILLIAM e. VAN HORN, an individual; and 
, ZINOIBER INVESTMBNT. LLC, a Colorado 
, limited liability oompany; 
Defendants. 
AlFmA vrr OF NORM YOUNG· l' 
I 
1 J 
; I ,j 
, I. 
, 
" 
i 
I 
,:! ", 
, ,. 
, ~i(a.-) 
!.,  l~j, > 
1: " 
, 
I '[ 
I 
'. I' 
, ,I' 
;, 'i:' " , 
~26~2008 03:52 PM Moffatt Thomas 2083855384 
STATE OF IDAHO ) 
.) SSt 
[ County of Ada ) 
, 
NORM YOUNG. having been duly sworn upon oath, deposes and states as 
follows: . 
1.' I reside at 5712 Collister Drive, Boise, Idaho 83703 and my business 
, ,~ . 
address is 3314 Grace'Street, Boise, Idaho 83703. 
. i 
:' 
2. , I am employed as a consulting engineer by ERO Resources Corporation 
("ER.O,,)hb.dquartered in Denver, Colorado with several satellite offices inoluding one in Boise, 
" .' '1 ' ' 
::, ~ ~ "' ! i " , . " ' ,j , , ' 
. Idaho. My~onsibmty is to provide technieal assistance to clients concerning water rights andi 
1 'ii,; ," ! ' i:' j i, , 
,I ' ! 
other water quantity a~d quality related matters, and the following statements are made based 
. ., 
, . . 
3. r:hold a Bachelor of Science (1964)a.nd a Master of Science (1968) in 
Agricultural Engine~g from the University ofIdaho. I have attended and often participated as 
a speaker at many seminars and short COU1"8e8 focusing on wa.ter right and water quantity related 
topics such as water right adjudication, water right permitting and licensing, transferring water 
'i. 
. tights, and conjunctively managing surface and ground" water resources. 
I am aJicensedprofessionalengiheer arid land surveyor in the State of J ..'
') ., 
" 4. 
Idaho (Agricuftural EngmeeIing No. 2095). 1 first obtained. a license as a professional eniineer . 
,:,,:;;'i', : '.' , j, 
. I 
': in 1970, ah4 have maintained licensure continuously, 
S. My professional work experience includes more than 33 years at the Idaho 
'I Department of Water Resources (UIDWR").- I initially worked as a hydrologist/geo-hydrologist 
from 1969 to 1971 colleoting, analyzing and reporting data fer surface and ground water , 
, resources of specific areas of the state. The second position r held at IDWR was associated with 
• AFF'IDA VIT or NORM YOUNG .. " OIIent:10075SU 
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opening the regiona.l ofncein Idaho Falls in 1971 and managing it until 1974. I was responsible 
:, ,',,' 1 , 
for all ofI.DWR1s reguJatoryprogratllS in the Upper Snake River, Bear River and parts of the 
'i , I 
Salmon Jq~er Basins .. Regulatory programs that I managed included 'water right permitting and ,i 
, 
lieensing;reviewing arid ~rocessing statutory and adjudication ~laims seeking to record existingl ; i ~ 
I I ' '. I 
uses of water, supervisfon'ofwatermasters' distributing water in accordance with priority of right, , i' 
r .. 
and pro~ing applications to change the place, period' or nature of use or the point of diversion' i" 
for existing water rights. From 1974 until 19,71, I supervis,ed engineering services at ID~ at 
th6 state offioe:. Relev~t responsibilities included technical review and processing of Carey Act 
, ' 
applications to detennine the adequacy of water supplies and water diversion and distribution 
systemswrproposed irrigation projects. My fourth poSition with IDWR was as the 
, i' 
~dminis~tor responsi~le ~tatewide for IOWR's water-retated regulatory programs. I served in· ... I. I 
this capacltYifrom 1971 to 2003. This position'involved developing policy direction for the I, 
,,:,,' .' I 
, , 
regulatory programs. drafting legislation and rules to hnplement the programs, attracting and 
"! i ' 
'1 I ) j_ I 
10 
" I 
:' 1.; 
: ~ , I h I ;f 
. trai~ing staff to operate the programs andis8uing pennits, licenses, oroatS afuiother documenta i I ~I :I 
,', I' ! 
'1':, :f , l', " .: 
I:i 
under the programs 
" " 
6. I ~have worked at ERO since May 2003 after retiring from emplo~ent :t 
with the State of I~aho. Major projects with ERO have:included: (1) assistillg the Surfac~ Water 
Coalition (composed a/seven (7) major irrigation districts.and canal companies) to pursue 
conjunctive administration of surface and ground water resources tributary to Snake River above 
Milner Dam; (2) assis~ng holders of water rights from springs to p'ursue conjunctive 
" i 
administration of surface and ground water resources tributary to Snake River in the Thousand 
" Springs reach; and (3) assisting A&B Irrigation District to pw'Sue administration of the gtOund 
Ii . I water resources of the Eastern Snake Plain Aquifer in accordance with priority of right. rn 
AllFWA vrr 'OF NORM YOUNG - 3 OItlnt:10D7553:2 ; I ! 
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addition, 'z have assisted various water users to prepare and defend claims in. the Snake R~ver 
Basin Adjudication, to obtain water right pennits for new projects, or to obtain approval to 
change tqeuse of existing water rights. These projects included teclmical reviews of water 
supplies, water rights and delivery/distribution systems. 
7. I have personally visited the Van Horn property (also known for purposes 
of this litigation as the Zingiber property) located in the Northwest quarter of the Northeast 
qulUter of Section 11, Township 7 Sou~ Range 13 East, S.M., about one mile north of . 
Hagerman,: Idaho .. The subject property is commonly known as 17927 Highway 30, Hagenna.n, ; i 
Idaho. During these ~sitS, I repeatedly.walked the Van Hom property and inspected the . 
>'; , 
irrigation system, includillithe Padgett Ditch, observing and photographingthe present and 
. ! ' 
previous l~eations of the ditch; measured the flow rate using the rect~gular weir located,.across .' 
, 'f" 
Justice Grade Road from the point the ditch enters the V an Horn property, observed water use on . 
, ! 
the' property~d obser;-ed the eritry and i exit points' from the VanHorn property. I also measured ,:' .• , 
flow rates entering the LynClif property downStream usingtbe rectangular weir located jUst 
" above LynCUf's first sturgeon rearing pond. Additionally, my visits to the Zingiberproperty,.as 
well as those perfonned by ERO colleague$Steve Hannula and Paul Drury, also involved the . 
collection of water quality and water quantity data, as well as intensive GPS-based mapping of 
, 
. I 
3 
the existi~g and previous alignments of the portion of Padgett Ditch traversing the Zingiber I 
property. 
. . 8. . f have reviewed files 'and records maintained by IDWR concerning 
permitting :and adjudicating water rights delivered through the Padgett Ditch. The review 
includedtlles concerning 1DWR's estimates ofWllter requirements and conveyance losses for 
irrigation rights delivered through the Padgett Ditch. 
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existing water rights to, be' conveyed in the Padgett Ditch across the Van Hom property, 
including a right for 0.3 cfs for irrigation of the Van Hom property. t understand that a pipeline • 
is propo~ed to carry alI' of the water historically conveyed in the Padgett Ditch across the Yan; " 
" 
Hom pro~erty except $e Van Horn irrigation and stoekwater right. Van Hom?s irrigation right,' : 
\.. . 
, ;'" \:" I ; I. il, 
only 2.3% ofthe total authorized delivery in the existing ditch, cannot be effectively and 
efficiently delivered to Van Hom's existing irrigation systems through the Padgett Ditch as it " i 
• now exists or as it histondally existed. Evaporation and seepage losses through the 
approximately 1,560 feet of existing Padgett Ditch, the regulation pond and ditch below the pond 
are estimated to be O.IS cfs to 0;3 cfs based upon the Wo~tell fonnula C'Guidelines for tlie 
I 
, II , 
Evaluation oftrrlgation Diversion Rates, State of Idaho' Department of Water Resources,n 
'. 
ijubble E~gineerlnglnp.1991, page 38). Using this gUideline, IDWR determined and the Snake 
, 
1 " 
I" 
River Basin Adjudioation District Court decreed that the combined c~nveyati.ce loss for the 'I 
irrigation rights held by L;ynClif and VanHorn delivered through the Padgett Ditch is 0.23 efs. 
: " ,,! 
: ' ,. . " 
Conveyance:Iosses are not reduced in direct proportion to a reduction in conveyance flow rate 
:.;,' , , " 
because ,of factors, such as therlfflelpool sequences in the present ditch tending to maintain the; : 
I ' 
wetted perlIneter of the channe~ higher seepage and evaporation rates associated with 
temperature increases resulting from sh6llower water depths and other inefficiencies from using 
, ' 
a channel not. designed for a much lower flow rate (i.e.~ 97~7% reduction). As a result most if not 
all of the O~ ofs allowed under Van Hom'!drrfgation rightwill be lost in the channel and pond 
before reaqJ;Ung the i~gation pumps unless the delivery facility is reconfigured or replaced with 
a pipeline or a sealed ditch. 
AFFnlAVIT OF NORM YOUNG - S 
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10. If only the VanHorn irrigation right is delivered through the existipg 
Padgett Ditch, the flow reaching Van Hom's irrigation pumps, located at the lower end of the 
Van. Hom property and downstream from the pond will not be adequate to operate the pumps to . 
l I .: ':'.!' , : i 
deliver the ,flow rate required by the existing 9-zone solid set sprinkler system used for irrigation 
, , ) 
of the field and the pump used to irrigate the la.wns and landscaping around the houses. The 
pumps win have to be relocated and the systems reconfigured and resized to operate on a flow · 
{'Jte of 0.3 cfs entering the Van Hom property or the water will have to be piped across Van 
Horn's property to the pumps. The water supply is not sufficient to allow a return to surface 
appliC8;ti~h methods using graded borders. 
, , ! 
11. If delivery through the Padgett Ditch is limited to Van: Hom's righ~ the • 
I . 
flow rate Will not be sufficient to maintain the existing fish,wildHfe and livestock watering uses:. 
, ' . :' I ~ ~, I .i 
in the ditch and pond .. 
• j " 
12. Relocation ofthe pumps and reconfiguration of the irrigation systems will; 
require construction ofa head gate, valve or other control mechanism at the point that flow is 
. . , 
j; taken into the pipeline·trom the Padgett Ditch to assure reliable delivery of Van Hom's 
authorized water right. VanHorn will not be assured of a Useable water supply without an 
. agr~ement concerning operation and maintenance:of this facility needed to divide flow between 
, the ditch and the new pipeline. 
13. . Vfith respect to the water quality and water quantity data collected by 
, ERO personnel (personnel that includes myself), it is apparent that Mr. Van HomiZingiber's 
Padgett Ditch relocation and reconfiguration activities have not reduced either the quantity or the .. ; 
quality of the water delivered to LynClif; The ditch relocation and reconfiguration activities also 
. have not changed the point of ingress to the LynCHf property. 
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14. Regarding water quantity, while it is true that Mr. Van Hom's relocation 
and reconfiguration of the portion of Padgett Ditch traversing the Zingiber property resulted in 
! an overall lengthening of the ditch as compared to the former ditch that existed in early 200o, I 
present information and data evidences that the current~ reconfigured ditch comprises of a 
surface In"ea that is 2t200square feet (or about 12%) smaller than the surface area occupi~ by 
, .' i . I : . ':, 
"j" , , 
the old channel. Pield observation, GPS coordinate mapping, and aerial photography 
demonstrate that the old location and configuration of Padgett Ditch was approximately 960 feet I , 
t : ; " i ~, " p ! ; J 
, long (incIUdi~g the fork of the ditoh supplying water to the pond) and occupied a surface ~ea of 
, , "< ·t 
18,700 sqUare feet~ By comparison, the current, existing ditch is approximately 1,560 feet long, 
, , 
due, to substantial overall narrowing of channel width, the current, existing ditch occupies,a 
surface area of only 10,500 square feet. Because f,he area occupied hy the existing ditch is 
I , 
smaller th8n the area occupied by the pre'ifious ditch, the surfaoe area subject to evaporation and 
the wetted perimeter subject to seepage IlU'e smaller than before the ditch realignment. Me>reover, 
, . 
aCcording to' NRCS data, the current and funnel' ditch looations on the Van Hom propeny'cross' ",~ 
" i , 'f 
an area having a singlel'unifOIm soil claSsification. Consequently, a technical estimate of the , 
, ", t ' ,I 
seepage loss for the exi,ting, reconfigured Padgett Ditch usIng the published data for 
, I ' ' ,:,~ , ii, :'1 
permeabilitY for this soil typ~ is apPl'Oximately 12% smaller than for the former ditch looation.: ,:"; ;. 
, These observations areNrther confirmed by the comparison of data gleaned ,fi:'om the upstream : • 
,,, " , 
'I! and downstream weirs'which indicate no loss ora small gain of water across the Zingiber 
:, property ~ I am not suggesting that the Zingiber property somehow cBntributes to incr~ ditch 
" flows, rather the weir d~ta simply confinn that actual losses are similar in magnitude to those 
calculated using ditch and soil parameters? and are within the conveyance loss component 
. inclUded in the.LynCHfand Van Hom irrigation waterriihts. 
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15. Regarding water quality, present infonnation and data comprised offield 
habitat observations, c~upled with laboratory analytical results offield derived water samples, 
I; 'I
indicate ~~t ~he quality of water flowing within Padgett Ditch as it both enters and leaves the ' 
i "I I :,; I I 
Zingiber property is usable for the decreed irrigation, stockwater, and aquaculture beneficial us~ 
, " , ,', 
, ; 
downstream. For example, nitrite in the flow entering and leaving the Zingiber property was 
, , 
measufedto be 0.04 mg/L, well below the 0.1 mIVL concentration preferred for healthy sturgeon ' ; ,i 
culture; ammonia conCMtrations in flow entering and leaving the Zingiber property are below 
the detection limit; the.total phosphorus concentration of 0.07 mg/L in flow entering and leaving 
the Zingiber property is less than the Billingsley Creek totaI phosphorus Total Maximum Daily 
Load ~DL) equivalent concentrations of 0; 1 mgILj total dissolved solids in flow entering and 
, 
leaving the Zingiber property ranged between 17 4-184 m~ which is less than the national 
, ' I . ~ 
drinking water standafd of 500 mgIL; dissolved oxygen readings in flow entoring and leaving the 
"! I, : 1 
Zingiber property ranged between 9-1 O.5mWL, which at the local ambient air temperature at the ' 
,'\ , 
" I , , :, ) 
time of sampling equates to' concentrations near or abo'\Ye s~turation level and well above the • 
~inimurll~qu;rement ~f5.0 mW"~ desirable to inaintain freshwater aquatic life (including good,' 
fish populations); and water tempera.ture and conductivity are not increased as water flows across' 
, , : I 
the Zingiber property. 
16. In sum, and according to the technical data gathered and analyzed, , 
Zingiber'~ relocation and reconfiguration of the portion of Padgett Ditch traversing its property 
I has'not adversely impacted the above-discussed water quality and water quantity parameters. 
"1 The ditch relocation and 'reconfiguration activities have not reduced the quantity ofwater 
h, 
," 
available under existing rights, and has not made the water unusable for authorized beneficial 
uses of rights deUvered:in Padgett Ditch below the Zingiber property, 
, 
: j 
3 0 1(h) , 
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Further your affiant sayeth naught. 
l'· 
, Norm Young / i 
SUBSCRlBED AND SWORN'to before me this :2; ~a:yof September, 2008 . 
.. ,~J~~~, A~glL~_/ 
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indicated below~ and addressed to .tli!: foHowiJlg: 
, Gary D. Slette , 
,ROaBR.TsON& SLBlirB. PLLC 
,P.O. Box 1906 , 
Twin Fills.ID 83303-1906 
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D!STRICT ,COURT 
nOODING Cw.lDAHO 
FIL'::[l : 
2008 SCi) 26 PM4: 4 I ' 
Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera. ISB No. 6608 
MOFFATT, THOMAS, BARRETT, ROCI<& 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
23425.1 
Attorneys for 'Defendants William O. Van Horn 
and Zinsiber Investment, ,LLC 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
, OF THE STATE OF IDAHOI IN AND PORTaE COUNTY OFOOODINO 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wifej and 
;" CLIFTON E. JENSEN and SUZANNE t<. 
JENSEN, husband and wife, collectively doing 
business !is L YNCLIF FARMS, LLC. an 
Idaho limited liability company, 
Plaintiffs, 
VS. ' 
WILLIAMO. VAN HORN, an individual; and! 
, Zl'NOIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants . 
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STATE OF IDAHO 
County of ADA 
) 
) SSt 
) 
BRADFORD JANOUSH, having been duly sworn upon oath, deposes and states 
as fonows: . 
1,; • The following statements are made based upon my direct, personal 
· 2.' I am !l professionally licensed real estate appraiser iqIdaho, among other .. 
, I," ': '< 
. states. Ariachedhereto as ExhibitA is,atrue and correct copy of my Curri~ulum Vitae.' 
, '0,; 3. ,I am perSonally familiar with the aesthetics, topography, and ~onfiguratio~ 1 
\ ! 
of the Zm&ib~ prope~ (commonly known as 17927 Highway 30, Hagennan, Idaho) given my i:. II 
, 
on-site inspection and investigation of the property. 
" , 
" 4. It is my professional opinion that the Zingiber property would lose an 
II 
estimated 35% of its present value if the Padgett Ditch surface water flows that currentlytraveme ! 
the property were piped beneath it. 'While the propertywo1Jld still have an irrigation and ,a 
, I 
sto.ckwate,rnght appurtenant to it, the above-referenced diininutionin value is directly tied to the 
.'. . k . 
loss oruve surface water flows across the property, flows that represent a highly CQveteciand 
, 
marketable a~thetic value. A loss in Ihre slmace water flows would severely diminish th~ 
. :,; marketabi1i~ of the Zingiberproperty. 
5. The above-referenced 35% diminution 2n value ratio is based upon my 
, research of ~ales/comp&rables data of similarly situated properties in the Hagerman area, Doth 
, those with surfaoe water flows IUld those without. 
6. Given that the Zingiberproperty initially sold for $625,000, and applying 
the above-referenced 35% ratio, a reasonable purchasepcice-based preliminary estim.ate of the 
ClltntlOO7S2lU 
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value of the Zingibet property without the surfdce flows that it presently enjoys would be 
$406,250, a dlminution in value 0[$218,750 due directly to the piping of Padgett Ditch fr 
performed. 
Further your a.ffiant aycth naught. 
: ~~~'" -i.e I 
Bradford Ja.wrush , 
. 'SySSc.aci,BD AND'S~ORNito befo~ me this ~ day ~fsePtexhberl2008i.: 
I· 
, . 
" 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this .:l..t.-&. day of September, 2008, I caused a true 
and correct copy of the foregoing AJl'FD)AVIT, OF BiAiiFORD JANOVSH to ,be served bytbe 
method indicated below,,'and addressed to the following: 'I 1 • 
!:" i L' !1': :1:;}1·:'~r::' <} j:, "1 ' , !' , 
(Jaiy ~"l~Iette, " 'ii:;. 'N,.U.S. Mail, Postag~IPrepaid, 
ROSBR~qN & SLE1'1l, PEte ( ) Hand Delivered " 
P.O. Bo~ 1906; :i " ( ) Overnight Mail 
,TWin Falls, lID 83303:·19(}6 ( ;) Facsimile ' 
:f'ax:(20Sj' 933-070 1 
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Local eiper:tJ$e ... NlItlonally 
EXPERIENCE 
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, j\;,:i!t 
PROFESSIONAL QUALIFICATIONS 
BRAD JANOUSH, MAl 
,Director for INTEGRA. REAVfY RJi:SOURCES ... BOISE. 
-
Actively engaged J.n real estate valuation and eonsulUng since 1971. involvins brokCI'Bgc, 
management, fuumcing, deve1opini, promoting and appraisal of real estate,i ri • 
AppraiSal assiguments have cncompa$lleci aU classifications ot commercial propt!rti~: 
including office buildings, retail commercial, shopping centers, warehouses, and hotels in th, 
'States ofldaho, Oregon, Nevada, Montana, Mississippi, LouiSiana. Arkansas, TeXas, Geol!i~ : 
andPlorida., " , . ,: , ; 
, : 'I I i':-' 
Appraisal of industrial propertio3j both rnulti-purpoBe and special purpose in the StateS oft 
, Idaho, South Carolina, Mississippi. Lo~iana. Arkansas, Oregon, and Nevada.' • f I 
Appraisals of numerous multi-family iAi\artment projects in lda11o, Misstssippii Louisian:~; I' 1 
florida, and. Arlwlf;~. ",':' ~, ' 
, - . - -,.. ....."... - ,. .. i 1 ,I \( 
Valuation of numerolU single ramily residential $ubdivisions and condominium projects hi ' 
Ada County, Canyon Cpl.Intyl!fld numeroU$_other locations throughout southern Idaho. , ii~: 
Valuation ot numeroWl retail. office, condominium and motol propenies in alaine COUnty~ 
Idaho. 
AcquiSition apprniJialsfot~.!daho Repartm~t of Transportation and. the Ada County: :, 
Highway District, ' , 
,Appl.'liSa1s O{'ll\1Meroutl recreation .~es including recreational subdivisions, 
condomWllJIl d"':~lopments, and huntir.g club fiemdes in Idaho and the Southeast. 
Apptausals of agrtc.ulwuil.· lands throll3hout Idaho, Mississipp~ Louisiana, Arkansas, and' • 
Texas, including.l1UlCh. row crop fannlsnds and tirober lands. 
• Prior experience includes: 
• JlUloush & Associates, Principal, Boise. IdAho 
• L. D. Knapp and Associates, Associate, Boise, Idaho. 
• kindi& Janoush and Associates, Principal, Baton Rouge, Louisiana. 
• Leland Speakc$, MAl, Associate; Cleveland. Mississippi. 
Served.8S a member of the Cadre ofInstnlctors, Mississippi Realtors I11$titute. 1 i ., 
Served on CurrlcuJum Committee ofilie Mississippi Realtors Institute, developing curriculum 
for rhe Graduate Realtors Institute o(tho Mississippi Association of Realtors. ' ' 
T8Ugh~ college level reel. C!$tate and appraiseli COWSe!, Delta State University 
: -' ., .... ' ,-. , 
Designations Appraiealll15titute • MAl No. 6294 
Membersbips App!'biSal Iruititute-Since 1980" 
~enses Stale Certified General Appraiser No, 19 
Bachelor of Business Administration Degrc",University of Mississippi 
Graduate Work· Delta State University 
Qualified Expen Witness For: County Court, U.S. District Court, Federal Bankruptcy Court 
. 1M.. 
f~l west ShcteliM ortvt. Sufle 200 • Cloise. Idaho 8371)2 • Phone (2OS) 34%02500 • Fax (208) 342·2220 
www.itr.com 
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PROFESSIONAL QUALIFICATIONS. 
. , State Certification 
Bureau of Occupationa' 1.lcenses , 
. :.Department of Self GovtrnlQg AgenCi,s 
~ The person named has mGt the t'IIqulrementl fOr Ifellnsl.l", and 1$ enllUed 
, under the laws and ruin of the Stat, .,f IdahO to operate a. a(n1 
CERTIFIED GeN~RAl APPRAISER. 
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DEPUTY 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as LYNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
Case No. CV-2008-125 
RULE 11(a)(2)(B) MOTION FOR 
RECONSIDERATION 
ORAL ARGUMENT REQUESTED 
R 
COME NOW Defendants William G. Van Hom and Zingiber Investment, LLC 
(collectively "Zingiber"), by and through undersigned counsel of record and pursuant to Idaho 
RULE 11(a)(2)(B) MOTION FOR RECONSIDERATION - 1 Client:1003612.1 302 
Rule of Civil Procedure 11 (a)(2)(B), and respectfully moves the Court to reconsider its 
August 12, 2008 Order on Cross Motions for SulIlinary Judgment with respect to Count One of 
the Plaintiffs' Complaint for Declaratory Relief, as well as the Court's September 12, 2008 
Judgment regarding the same. 
This motion is supported by the memorandum filed contemporaneously herewith, 
as well as the Supplemental Affidavit of William G. Van Hom, and the affidavits of Norm 
Young, Kitty Martin, Bradford Janoush, and Kent Collins. Further, Zingiber respectfully 
requests that the Court hold oral argument on this motion. 
DATED this J~ day of September, 2008. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
ew J. Waldera- Of the Firm 
Attorneys for Defendants William G. 
Van Hom and Zingiber Investment, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this d,<:;b day of September, 2008, I caused a true 
and correct copy of the foregoing RULE 1l(a)(2)(B) MOTION FOR RECONSIDERATION to be 
served by the method indicated below, and addressed to the following: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Fax: (208) 933-0701 
N U.S. Mail, Postage Prepaid 
( )Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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I. 
BACKGROUND 
On July 8, 2008, the Court heard oral argument on the parties pending cross 
motions for summary judgment. Order on Cross Motions for Summary Judgment ("Order") at 4. 
The Court then filed its Order on August 12,2008. The Court's Order denied Defendants' 
(collectively "Zingiber") motion for summary judgment, and granted Plaintiffs' (collectively 
"LynClif') motion for summary judgment in part. Order at 2. More specifically, the Court 
granted LynClif summary judgment with respect to Count One of its underlying Complaint for 
Declaratory Relief ("Complaint"), but deferred decision on Count Two pending the receipt of 
additional briefing and oral argument from the parties. Order at 2; see also Order at 12. 
Count One of LynClif s Complaint sought a declaratory ruling that it (LynClif) 
had the unilateral right to pipe the portion of Padgett Ditch traversing the Zingiber property 
upstream of it pursuant to Idaho Code Section 42-1207. Order at 3. Count Two ofLynCIifs 
Complaint sought a declaratory ruling that its previously appropriated water, flowing through 
Padgett Ditch, was not susceptible to subsequent appropriation by others under applicable Idaho 
law. Order at 3-4. 
With respect to Count Two ofLynClifs Complaint, the Court held oral argument 
in conjunction with its additional briefing request on September 2,2008. Order at 12. Based 
upon the briefing on file, and after consideration of the oral argument of counsel, the Court 
infonned the parties from the bench that it was not going to rule on Count Two of the Complaint. 
Affidavit of Andrew J. Waldera ("Waldera Aff.") at Ex. A. The Court did, however, state that 
Padgett Ditch is a manmade diversion from a natural source (Billingsley Creek); that, as a 
consequence, the Idaho Minimum Stream Flow (IDAHO CODE § 42-1501, et seq.) did not apply to 
the consideration of this matter; and that the Court should defer to the primary jurisdiction of the 
23i 
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Idaho Department of Water Resources with respect to the subject matter contained within Court 
Two of the Complaint. Id. 
The Court's discussion from the bench prompted counsel for LynClifto move to 
voluntarily dismiss (via oral stipulation of counsel for Zingiber) Count Two of the Complaint 
pending the Department's resolution of the same through its administrative proceeding. Id. 
Accordingly, the Court dismissed Count Two of the Complaint without prejudice, and rescinded 
its prior discussion and reference to Count Two of the Complaint contained within its August 12, 
2008 Order on Cross Motions for Summary Judgment. Id. Consequently, this present Motion 
for Reconsideration seeks reconsideration only of the Court's decision with respect to Count One 
~---
ofZingiber's Complaint given that Count Two is no longer before the Court. 
Regarding the Court's decision with respect to Count One of LynClif's 
Complaint, the Court decided that LynClifpossesses the unilateral right to pipe the portion of 
Padgett Ditch traversing the Zingiber property pursuant to Idaho Code Section 42-1207. Order 
at 6-10. At the outset, the Court noted that this case presented a fairly unique situation in that 
Zingiber and LynClif are both "landowners" and "ditch owners" as those terms are used within 
the statute. Order at 8. Consequently, and with regard to the respective rights and 
responsibilities between the parties under Idaho Code Section 42-1207, the Court determined 
that Idaho Code Section 42-1207 was ambiguous, and that it needed to engage in statutory 
construction in order to determine the parties' rights under the statute. Id. 
After tracing through the prior iterations ofIdaho Code Section 42-1207 and its 
subsequent amendments, the Court reached the conclusion that the legislature intended the term 
"ditch owner," as used in the statute, to mean the holder of the dominant estate, and the term 
"landowner" to mean the owner of the servient estate. Order at 8-9. Thus, according to the 
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Court with respect to this case, Zingiber (the upstream ditch owner/user) is servient to LynClif 
(the downstream ditch owner/user). Order at 9. Consequently, the Court decided that LynClif, 
as the dominant ditch owner with respect to Zingiber, has the right to pipe the portion of Padgett 
Ditch traversing the Zingiber property according to Idaho Code Section 42-1207, provided that 
the pipe is placed in what the Court deemed the "original location" of the ditch, as opposed to its 
current location. Order at 9. 
Interestingly, the Court expressly noted that its decision "might be different if 
[Zingiber's] water rights were in any way affected [by LynClif's proposed piping of the ditch]." 
Order at 9 (emphasis added). However, the Court held that under the record facts and evidence 
in the case, that Zingiber's water right (36-1 0283B-a water right for both irrigation and 
stockwater purposes) "will not be disturbed in any way by [the] proposed piping ... [the 
Zingiber] water right will be delivered to [Zingiber's] property boundary, as has been historically 
done." Order at 9-10. The Court also specifically noted that the Partial Decree for Zingiber's 
water right contains no carriage or conveyance right. Order at 10. 
Regarding potential impacts (or "affects") to Zingiber's water rights if the piping 
proceeds, the Court has previously and expressly acknowledged the following in Gooding 
County Case No. CV-2008-57: 
• "A reasonable inference would be that the pipeline would dramatically reduce the 
water flow in the portion of the ditch running across the Zingiber property 
because LynClif's water right comprises approximately 97% of the available 
water in the ditch ... " 
• The construction of the pipeline would directly cause a "necessary change in 
[Zingiber' s] method of irrigation ... " 
See Order on Defendant's Motion to Dismiss at 2 and 5, respectively. Waldera Aff. at Ex. B. 
In reality, the proposed piping will have a far greater "affect" on Zingiber's water 
rights, its separate ditch rights, and other real property rights than the Court has already 
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acknowledged. Zingiber disagrees with the Court's decision with respect to Count One of 
LynClifs Complaint because: (1) Idaho Code Section 42-1207 operates to prevent injury to any .-
CD 
person using or interested in Padgett Ditch; (2) the proposed piping will directly affect Zingiber's 
V 
water rights in an injurious manner; (3) the proposed piping will directly injure Zingiber's 
separate and distinct ditch rights as a water user co-owner of Padgett Ditch; and<f1) if piping of 
Padgett Ditch is permitted, the piping must occur in the present location of the open ditch as 
opposed to some undefined, former location. 
II. 
ARGUMENT 
A. Legal Standards 
Idaho Rule of Civil Procedure 11 (a)(2)(B) provides that a motion for 
reconsideration of any interlocutory orders ofthe trial court may be made at any time prior to the 
entry of final judgment, or within fourteen (14) days after the entry of the final judgment. Id. 
The Rule also provides that there can be no motion for reconsideration filed in response to an 
order or judgment issued under any of Rules 50(a), 52(b), 55( c), 59(a), 59(e), 59.1, 60(a), 
or 60(b). Id. A motion for reconsideration under Rule 11(a)(2)(B) does not require the moving 
party to present new evidence, however, the Rule does encourage the presentation of new or 
additional facts by the moving party. See, e.g., Barmore v. Perrone, 145 Idaho 340 (2008), 
quoting Coeur d'Alene Mining Co. v. First National Bank o/North Idaho, 118 Idaho 812 (1990); 
see also, Johnson v. Lambros, 143 Idaho 468, 472-73 (Ct. App. 2006). 
Given that the Court's final Judgment with respect to its August 12,2008 Order 
was filed on September 12, 2008, this motion is timely filed (on or before September 26,2008-
within fourteen (14) days after the entry of final judgment). Moreover, this motion moves to 
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reconsider an order and judgment entered pursuant to Rule 56, an order or judgment whose 
reconsideration is not barred by Rule 11(a)(2)(B). -
B. The Purpose Of Idaho Code Section 42-1207 
As the Court rightly points out in its August 12,2008 Order, Zingiber is both a 
"ditch owner" and a "land owner" as those tenns are used within Idaho Code Section 42-1207. 
Order at 8. Consequently, Zingiber depends upon the existence of Padgett Ditch, as well as the 
flows within the ditch to supply its irrigation and stockwater rights. Removal of up to 97% of 
the surface flows of Padgett Ditch in a pipeline will, as the Court previously found in Case 
No. CV-2008-57, "dramatically reduce the water flow in the portion of the ditch running across 
the Zingiber property." Order on Defendant's Motion to Dismiss at 2. Such a reduction in flow 
will interfere with, and utterly frustrate, Zingiber's present ability to use its irrigation and 
stockwater rights. See Supplemental Affidavit of William G. Van Hom ("Van Hom Aff.") at,-r,-r 
3-6; 9; see also Affidavit ofNonn Young ("Young Aff.") at,-r,-r 9, 10, and 12. LynClifs 
proposed piping of Padgett Ditch will, most assuredly, affect Zingiber's water rights-it will 
render them useless absent the redesign and reconfiguration of existing irrigation infrastructure 
to harness and distribute water in a quantity and in a manner than has never been required 
historically. Van Hom Aff. at,-r,-r 3-6,9; Young Aff. at,-r,-r 9, 10, 12. At the least, the piping of 
Padgett Ditch will obliterate any and all opportunity to gravity irrigate the Zingiber property, as 
well as obliterate any and all opportunity to support open range stockwatering on the property-
methods of water use that have existed uninterrupted on the Zingiber property since the 
construction of Padgett Ditch 127 years ago. The issue is not whether irrigation infrastructure 
changes can be made given today's technology-clearly changes can be made. Instead, the issue 
is whether such changes can unilaterally be forced upon a landowner and fellow ditch owner 
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possessing just as much right and interest in the subject irrigation ditch as those seeking to force 
the change. 
Put bluntly, LynClifs piping will divest the Zingiber property of irrigation and 
stockwater rights and use methods that have existed and have been maintained for well over a 
century through the co-ownership and use of Padgett Ditch. Idaho water law does not stand for 
--= 
the proposition that one is permitted to unilaterally erase the rights of others,;. ~'-::. ~~ ~-~~ 
~ c:1J~c.. 
The 1994 amendments to Idaho Code Section 42-1207 were intended to clarifY 
the rights and obligations amongst ditch owners and landowners. The amendments also served 
to clarify that a ditch owner has the right to bury his ditch underneath the route of the existing 
surface ditch on the landowner's property. In this case, however, Padgett Ditch is not solely 
LynClifs ditch. Order at 8-9; see also IDAHO CODE § 42-1301, et seq. (which provides that three 
or more persons who take water from the same source through a common conveyance facility are 
a lateral ditch water users' association that jointly own, operate, and maintain that co-owned 
common irrigation water conveyance facility.). Consequently, because Padgett Ditch is not 
LynClifs ("his") ditch, LynClif is not the sole decision maker with respect to modification of the 
ditch. Moreover, neither the statute, nor its amendments, can be reasonably construed to permit f 
one ditch co-owner water user to act in a manner that would directly injure a correspondin~ ditch ~ 
-
c..:.o_-o:..w __ n:.:.e:.:r_w:..:..::;at:..:.er~us",-,e=r~ . .-::.;Iithe Idaho Legislature had intended such an outcome it would have 
expressly used words allowing such a result. However, Idaho Code Section 42-1207 does not 
say "a co-owner of a ditch, who owns land downstream of another co-owner of the same ditch, 
may pipe that ditch through the upstream ditch co-owner's land without the written permission of 
that upstream ditch co-owner." See, e.g., Peasley Transfer & Storage Co. v. Smith, 132 Idaho 
732, 742 (1999) (with respect to the interpretation ofIdaho Code Section 11-203, "If the 
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legislature intended to impose a duty to actually 'deliver' the property, such language would 
appear."). 
While the Court correctly notes that the term "injury" is found only within the 
first paragraph of Idaho Code Section 42-1207, that finding does not restrict a review for injury 
to only those situations involving landowner modifications to irrigation infrastructure, 
particularly in a situation such as this where the underlying landowner happens to be just as 
much of a ditch owner as LynClif. Such a narrow and literal interpretation of the statute runs 
contrary to the fundamental principles ofIdaho water law, and the statute cannot be read in a ---~~~~~~~~----
vacuum, particularly since the statute fails to address the duallandowner/ditch owner issues at 
<.... -
bar in this case. See, e.g., State v. Yager, 139 Idaho 680, 690, 85 P.3d 656, 656-66 (2004) (It is a 
fundamental principle of statutory construction that statutes that are ~re to be 
construed together, to the end that the legislative intent will be given effect.). The Court must 
also afford the express terms used within a statute their plain, usual, and ordinary meaning. State 
v. Schwartz, 139 Idaho 360, 362 (2003). Thus, the Court not only needs to determine the intent 
of the legislature with respect to the enactment and purpose ofIdaho Code Section 42-1207, but 
it must also ensure that the legislative intent it divines squares with the larger body oflaw (water 
law) encompassing the statute. The Court's analysis of statutory construction cannot yield a 
"palpably absurd" result. See, Schwartz, 139 Idaho at 362. 
The provisions of Idaho water law repeatedly and expressly operate to protect 
water users and irrigation infrastructure owners from harm or injury caused by the actions of 
others. See, e.g., IDAHO CODE §§ 42-203A(5)(a) (which prohibits the approval of applications 
for permit that would injure existing rights); 42-222 (which prevents the transfers of water rights 
that will injure existing rights); 42-1102 (which deems irrigation easements and rights-of-way as 
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"essential" and protects them from the unauthorized encroachments of others); 42-1207 (which 
prevents the modifications of irrigation facilities ifthose modifications impede water flow or 
otherwise injure the facility user(s)); 42-1208 (which protects irrigation easements and rights-of-
way from any adverse possession attempts of others); 42-1209 (which prevents unauthorized 
encroachments and unreasonable interference with irrigation easements and rights-of-way), and 
Savage Lat. Ditch Water Users Ass 'n v. Pulley, 125 Idaho 237 (1994) (which protects a ditch 
owner/water user's "ditch rights," distinct property rights that are separate and apart from an 
individual's own water rights). Conversely, what the Court's decision provides is for the piping 
of a ditch that will obliterate and deprive an equally interested ditch owner of his rights and uses 
of the same ditch. 
At present, the Court states that this is not a water law case, rather this case boils 
down to a simple analysis of the rights and obligations of dominant estates in relation to servient 
estates. Order at 8-9. However, taking the Court's simplistic dominant/servient estate analysis 
to its logical conclusion would yield an untenable result. According to the Court's rationale: 
(1) downstream ditch owners/users are always dominant to the ditch owners/users that reside 
upstream of them, and (2) that as a result of that "dominance," downstream ditch owners/users 
have the right to pipe those portions of ditch lying upstream pursuant to Idaho Code 
Section 42-1207. Order at 9 (" ... the upstream estate must be servient to the downstream 
estate."). The Court contends that to read the statute in any other way would impermissibly 
render it a nullity because no single ditch owner could bury any portion of the ditch without the 
permission of all other ditch owners. Order at 9. Moreover, because the term "injury" is not 
found in the fourth and final paragraph of the statute, downstream ditch owners/users are able to 
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perfonn this piping regardless of any adverse affects that may befall any upstream/servient co-
owner/users of the ditch. 
This rationale would then pennit Kirt Martin, the last co-owner/user of Padgett 
\J( ".."yr"? Ditch (the ultimate downstream and, therefore dominant ditch user), to unilaterally pipe the 
. ~-
"\.b.vf'7 P. 
hY"...t- ~) entirety of Padgett Ditch from the headgate on Billingsley Creek to the Martin property without 
V"'" \J ~"lA7"" any regard to the upstream uses to which the ditch has been put for 127 years. It would be up to 
~. 
the upstream/servient users to modify their longstanding practices and infrastructure to cope with 
the changed circumstances forced upon them by Mr. Martin's piping. 
In all practical effect, and according to the Court's dominant/servient estate 
rationale, Padgett Ditch is nothing more than a euphemism for what is really "Martin Ditch." 
LynClif's aquaculture operation would be eradicated unless it modified its infrastructure to tap 
Mr. Martin's pipe. The same would be true for all upstream irrigation and stockwater uses as 
well. l The fact of the matter is that the plain langua..,ge ofIdaho Code Section 42-1207 does 
.- -
reguire the pennission of all other ditch owners before any segment of a ditch may be buried. 
To hold otherwise pennits the absurd result that the "Martin Ditch" dominant/servient estate 
example points out, and impennissibly renders the statute a nullity. 
Irrigation, and the corresponding water rights and facilities that support irrigation, 
are paramount to the culture of this state. Kunz v. Utah Power & Light Co., 117 Idaho 901, 904 
1 As the record evidence in this matter establishes, all told there are eight (8) water user 
co-owners of Padgett Ditch. See Affidavit of William G. Van Hom, dated June 6,2008, at ~ 9 
and Exhibit 6. Those water user co-owners possess both their own, individual water rights for 
irrigation, stockwatering, and aquaculture, and their separate ditch rights in Padgett Ditch for 
conveying that water. Pursuant to the Court's rationale, each of these ditch co-owners would be 
subordinate to the whim ofKirt Martin ifhe chose to pipe Padgett Ditch, and would have no 
choice but to modify their operations to suit that whim. Put another way, and according to the 
Court, Idaho Code Section 42-1207 affords the other Padgett Ditch water user co-owners no 
protection whatsoever in such a scenario. 
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(1990). Idaho water law goes out of its way to protect water users and ditch owners, it does not 
operate to injure them. Id. at 904-05; see also Savage, supra. Permitting one ditch co-owner 
water user to run roughshod over the equally established and equally footed rights of another 
ditch co-owner water user yields an impermissibly absurd result, particularly when Idaho water 
code and corresponding case law are read in pari materia. See, Yager and Schwartz, supra. 
Moreover, the result is not only palpably absurd, but it is impermissibly unconstitutional as well 
given that such an interpretation operates to deprive Zingiber of established property rights 
without just compensation. Neither the express language ofIdaho Code Section 42-1207, the 
statute's legislative history, nor the case law interpreting the statute, confers such a private right 
of inverse condemnation upon either Mr. Martin or LynClif. Zingiber contends that it was not 
this Court's intention to either facilitate or condone such a result. 
C. Injury Extends Beyond Harm To The Elements Of A Water Right 
For purposes of this proceeding, an injury or adverse "affect" to Zingiber's water 
rights extends beyond interference with the mere elements of the water rights at issue. Instead, 
injury to Zingiber's water rights includes frustration of the ability to use those rights. See In re 
Robinson, 61 Idaho 462, 470 (1940); see also, Coltharp v. Mountain Home Irr. Dist., 66 Idaho 
173, 181 (1945), quoting In re Robinson ("As to change in place of use or transfer of water ... 
~.;:Jf the only injury which a user may set up is injury to his water right and/or the use thereof") 
(emphasis in the original). The above quoted language is clear. The "injury" which a water user 
may set up is: (1) injury to the water right itself; OR (2) injury to the use thereof. 
As this Court already acknowledged in its Order on Defendant's Motion to 
Dismiss (CV-2008-57), LynClifs proposed piping of Padgett Ditch will require Zingiber to 
change its method of irrigation as a direct result and consequence of the proposed piping. Order 
MEMORANDUM IN SUPPORT OF 
RULE 11(a)(2)(B) MOTION FOR RECONSIDERATION - 11 Client:1003666.1 314 
on Defendant's Motion to Dismiss at 5. The Court's acknowledgement properly and logically 
implies that if Zingiber does not change its irrigati'on methods in response to the changed 
circumstances created by the piping of Padgett Ditch, Zingiber will not be able to effectively 
irrigate its property. The proposed piping of Padgett Ditch will utterly frustrate Zingiber's 
ability to use its water rights, thereby giving rise to a legally cognizable injury under In re 
Robinson and Coltharp, supra. This interference with Zingiber's ability to use its irrigation and 
stockwater rights (i.e., INJURY) is clearly established by the Affidavits of William G. Van Hom 
and Norm Young. 
Of even greater concern is the Court's assumption that Zingiber's water will be 
available to it if the pipeline is constructed. See Order at 9-10. While LynClif asserts that 
Zingiber's water will continue to be available at the threshold of its property regardless of the 
piping of Padgett Ditch, no admissible record evidence substantiates these naked assertions. To 
the contrary, and as the Van Hom and Young affidavits establish, there exists no Zingiber 
property-specific water delivery infrastructure at the point where Padgett Ditch enters the 
Zingiber property. See Van Hom Aff. at 9; Young Aff. at 12. Absent the construction of 
suitable delivery infrastructure in conjunction with the piping of Padgett Ditch, Zingiber's water 
will not be available to it. See Van Hom Aff. at 9; Young Aff. at 12. Zingiber has not been 
provided with any engineering or construction plans, nor has it been provided with any specific 
agreements or assurances from either the Hagerman Highway District or LynClifthat Zingiber's 
water will be available at its historic point of ingress to the Zingiber property, let alone how the 
water will be made available. See VanHorn Aff. at 9. LynClif s proposed piping will affect 
Zingiber's irrigation and stockwater rights-the proposed piping will render them useless. 
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D. Zingiber's Distinct And Separate Ditch Rights Will Be Impermissibly 
Obliterated 
In addition to the Court-recognized elimination of Zingiber's current and 
preexisting irrigation methods (as well as the unresolved questions regarding water 
availability/delivery), the Court also acknowledges Zingiber's use and ownership interests in the 
Padgett Ditch that currently exists. Order at 8-9. In short, the proposed piping of Padgett Ditch 
will not only injure Zingiber's use and exercise of its well settled irrigation and stockwater rights 
(through a forced change in its irrigation and water conveyance methods), but the piping will 
destroy Zingiber's equally well settled and separate ditch rights. 
Idaho law provides that a ditch right for the conveyance of water is a recognized 
v-?"I~"; , property right separate and apart from the right to use the specific water rights conveyed therein. 
~if 
W Xv ~ Savage Lat. Ditch Water Users Ass 'n v. Pulley, 125 Idaho 237,242 (1993) (citation omitted); see 
~~" 
,('D~ also, id. at 243 ("It is undeniable that water and ditch rights are tied together in that the ditch 
./ -.) vi d)U "carries the water. But they are not the same."). Moreover, ditch rights include a right to the flow 
\K~ 
~v of water historically conveyed in the ditch, and not just one's own individual water rights. Id. 
at 242. The proposed piping of Padgett Ditch will eradicate the flow of water historically 
conveyed through the ditch, thereby impermissibly interfering with the conveyance of Zingiber' s 
irrigation and stockwater rights across the Zingiber property. It does not matter that Zingiber's 
water right fails to contain a carriage or conveyance loss component. Zingiber's ditch rights 
expressly provide for those "historically conveyed" flows. See, Savage, supra. Thus, even 
assuming arguendo that interference with Zingiber's use and exercise of its irrigation and 
stockwater rights is not a sufficient injury for reversing the Courts current decision (which it is), 
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the obliteration of Zingiber's separate and distinct ditch rights as a co-owner of Padgett Ditch 
provides a separate and independent injurylbasis to support reconsideration in this matter. 2 
2 Interference with the use of Zingiber' s well-settled water rights and the obliteration of 
its well-settled ditch rights are not the only injuries that Zingiber will suffer as a direct result and 
consequence LynClif's proposed ditch piping. As the Van Hom supplemental affidavit, in 
conjunction with the Affidavits of Norm Young, Kitty Martin, Bradford Janoush, and Kent 
Collins establish, Zingiber stands to lose at least the following: 
• The ability to use its irrigation and stockwater rights because there is no Zingiber 
property-specific water delivery infrastructure where the current Padgett Ditch 
enters the Zingiber property (Van Hom Aff. at,-r 9; Young Aff. at,-r 12); 
• The ability to exercise its irrigation rights if it does not reconfigure its current 
irrigation distribution infrastructure to deal with the loss of97% of Padgett Ditch 
flows (Van Hom Aff. at,-r 3; Young Aff. at,-r,-r 9, 10, 12); 
• The ability to irrigate the property in a purely gravity-driven (electricity-free) 
manner (which will result in annual irrigation-based electricity costs of$2,470 per 
year) (Van Hom Aff. at,-r,-r 4,5; Young Aff. at,-r 10); 
• Upwards of$105,000 (in the waste and abandonment of the current 9 zone, 
$40,000 sprinkler irrigation system plus the $65,000 cost of designing and 
installing entirely new irrigation infrastructure capable of conveying, harnessing, 
and effectively distributing the remaining 0.3 cfs of Padgett Ditch flows that will 
not be piped (Van Hom Aff. at,-r 3; Young Aff. at,-r,-r 9, 10, 12); 
• The ability to exercise open range stock watering on the property (as a 
consequence of the need to pipe Zingiber's 0.3 cfs in order minimize further 
conveyance losses (Van Hom Aff. at,-r 5; Young Aff. at,-r 11); 
• $70,000 Zingiber expended in relocating and reconfiguring its portion of Padgett 
Ditch (Van Hom Aff. at,-r 6); 
• The aesthetic, wildlife, and recreational values the Padgett Ditch provides on the 
property (including the loss of $1,400 worth of fish Zingiber purchased from 
LynClif principals for purposes of stocking Padgett Ditch) (Van Hom Aff. at ,-r 7; 
Young Aff. at,-r 11); 
• An estimated $218,750 to $250,000 diminution in property value based upon the 
recent initial property purchase price if surface water flows across the property are 
lost (Van Hom Aff. at,-r 8; Affidavit of Kitty Martin; Affidavit of Bradford 
J anoush); and 
• The aesthetic value, opportunity, and marketability that drew Zingiber to the 
property from the outset (Van Hom Aff. at,-r 8; Affidavit of Kent Collins; 
Affidavit of Kitty Martin; Affidavit of Bradford J anoush). 
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E. The Existing Easement And Right-Of-Way For Padgett Ditch Is Defined By 
The Location Of The Surface Ditch As It Presently Exists 
In its Order, the Court detennined that LynClifis not required to pipe Padgett 
Ditch in the location where the surface ditch currently exists, rather LynCIifmay pipe the ditch 
in its "original location. " Order at 9. The Court further held that the "original location" of the 
ditch was where the ditch existed prior to Zingiber's purchase of the property in 2006. Id. First, 
the Court acknowledged that the competing affidavits presented by LynClif and Zingiber 
differed as to the historic location of the ditch on the Zingiber property. Order at 2; see also 
Order at 9, footnote 1. Second, Idaho Code Section 42-1207 only pennits a ditch owner to pipe 
his ditch across the property of another "within the easement or right-of-way on the property of 
another." 
In this matter, the portion of Padgett Ditch traversing the Zingiber property is not 
located pursuant to an express, defined easement. This fact is supported by Mr. Van Horn's 
affidavit testimony wherein he states that the location of the ditch has varied over time as 
evidenced by the remnants of abandoned irrigation structures across the Zingiber property; 
previous briefing by LynClifwherein it states that it should be required to provide the Court with 
"a surveyed easement description to accord finality to the buried conduit and easement" 
(Memorandum in Support of Motion for Summary Judgment & Objection to Defendants' Motion 
to Dismiss at 5); and is a fact acknowledged by the Court. Order at 2. In view of the . 
controverted record evidence with respect to the "original location" of the ditch and its 
underlying easement and right-of-way (a disputed genuine issue of material fact), it is 
inappropriate for the Court to grant summary judgment on the issue. See, Rule 56(c); see also, 
Simplot v. Bosen, 144 Idaho 611, 613 (2006), citing Read v. Harvey, 141 Idaho 497 (2005). 
~~. 
... ~.~':i: . 
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III. 
CONCLUSION 
For the foregoing, Zingiber respectfully requests the Court to reconsider the 
decisions reached in its August 12,2008 Order and subsequently confinned by the Court's 
September 12,2008 Judgment. LynClif's proposed piping of Padgett Ditch will adversely affect 
Zingiber's water rights, including the ability to use those water rights altogether. The proposed 
piping will also obliterate Zingiber's well-settled ditch rights and yield a multitude of other 
damages. Zingiber has just as much right and interest in Padgett Ditch as does LynClif. Idaho 
Code Section 42-1207, let alone the entirety of Idaho water law, does not pennit LynClifto 
unilaterally erase the rights of upstream co-owner users of Padgett Ditch. This is particularly 
true in a situation such as this, where LynClifhas no compelling reason or injury to redress by 
piping the ditch. Young Aff. at ~~ 13-16. 
DATED this~-lli.day of September, 2008. 
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Mr. Andrew J. Waldera of Moffatt, Thanas, Barrett, Rock 
& Fields, 101 South Capitol Boulevard, 10th Floor, Boise, 
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• 1 THE COURT: Be seated, please. Thank you. 
2 Okay, at 11:12 A.M. September 2,2008, we'll 
3 take up Babington and Jensen doing business as LynClif 
4 versus William Van Horn and Zingiber Investment, LLC. 
5 We have Mr. Slette here representing the 
6 plaintiffs, Mr. Waldera representing the defendants. 
7 Are the parties ready to proceed? 
8 MR. SLETTE: Yes, Your Honor. 
9 MR. WALDERA: Yes, Your Honor. 
10 THE COURT: Okay, go ahead, Mr. Slette. 
11 MR. SLETTE: Thank you, Your Honor. 
12 My initial inclination today was to simply rely 
13 on the brief that I had submitted on behalf of the 
14 plaintiffs, and actually I was prepared not to say 
15 anything. However, upon arriving in my office this 
16 morning, I found that I had received a copy of Zingiber's 
17 memorandum that it had flied with the Idaho Department of 
18 Water Resources last Thursday, and I think a few of the 
19 points made in that memorandum bear repeating here today 
20 as I make oral argument in support of the summary judgment 
21 motion relative to count 2. 
22 I'm just going to quote from two pages of that 
23 memorandum that was submitted to the department. 
24 THE COURT: And that hearing in the department is 
25 September? 
2 
1 MR. W ALDERA: 29th, Your Honor. 
2 MR. SLETTE: That's correct. 
3 THE COURT: So if I have it right, reading through 
4 this material, on August 10 or thereabouts, the hearing 
5 officer for IDWR denied LynClifs summary judgment motion 
6 before IDWR, correct? 
7 MR. SLETTE: That's correct, Your Honor. 
8 THE COURT: And then secondly, the hearing is set 
9 September 29 through October 1, or something to that 
10 effect? 
11 MR. SLETTE: That's correct. 
12 There also is pending before the hearing officer 
13 a petition to review the denial of the summary judgment by 
14 the IDWR pursuant to the IDAPA rules. 
15 The memorandum that I received today indicates 
16 as follows: "Judge Wood's August 12th order is hardly 
17 instructive. 
18 "Second, Judge Wood's analysis and application 
19 of the Idaho Minimum Stream Flow Act to the factual 
20 circumstances of Zingiber's proposed appropriation is 
21 misplaced. The court's characterization of Zingiber's 
22 proposed appropriation as an instream appropriation is not 
23 only inaccurate, but is a legal fiction, as well. 
24 "Third, Zingiber's proposed appropriation does 
25 involve the actual physical diversion of water from a 
3 
1 natural source, contrary to Judge Wood's belief. 
2 "Fourth, neither the SRBA District Court nor the 
3 department have ever adopted Judge Wood's novel 
4 application of the Idaho Minimum Stream Flow Act that 
5 private entities slash individuals may not legally possess 
6 esthetic, wildlife and/or recreation-use-based water 
7 rights. 
8 "While the district court states that it spent 
9 some time researching the propriety of Zingiber's proposed 
10 appropriation, its review was less than exhaustive, given 
11 that its entire analysis of the matter spans roughly two 
12 pages of text. " 
13 As I review the law and the Zingiber IVan Horn 
14 application, I think the purposes of that application are 
15 obvious. First, Van Horn would seek to gain control over 
16 the manner of delivery of LynClifs decreed water rights 
17 by virtue of this appropriation. 
18 As a junior water right holder, Van Horn would 
19 assert that he is entitled to the conditions that existed 
20 at the time of his appropriation and, as a consequence, 
21 would assert that despite the court's order relative to 
22 count 1, LynClif would not be entitled to pipe its ditch 
23 under the statute. Instead, he would assert under the 
24 application a perpetual carriage right in order to carry 
25 the.3 cfs water right owned by Zingiber and Van Horn. 
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4 
As I read the statutes and the constitution of 
the state of Idaho, I do not believe that any such 
application or appropriation is contemplated by the law, 
and certainly not by the constitution, and certainly not 
by the Idaho Legislature. 
The Idaho Department of Water Resources as an 
administrative agency has only those powers delegated to 
it by the legislature, and seeking an appropriation of a 
fully-appropriated stream is clearly not one of those 
powers. 
Idaho Code 42-1S02(e), I believe, is instructive 
as to what the legislature understands unappropriated 
water to mean. That is the code section wherein there is 
a discussion of the minimum stream flow and the definition 
of unappropriated water. 
If you utilize the verbiage contained in that 
statute with the constitutional language of the right to 
divert and appropriate, I think there is harmony and that 
the court can legitimately frnd that Van Horn's 
application is precluded as a matter of law. 
Based on the court's order relative to count 1, 
there certainly can be no unappropriated source of water 
once the ditch is piped either down the Hagerman Highway 
District right-of-way or across the Van Horn property. 
Based on the law of this state, I believe that 
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• 1 summary judgment is appropriate on LynClifs count 2. 
2 THE COURT: Mr. Waldera. 
3 MR. WALDERA: Yes, Your Honor, thank you. 
4 In focusing on why we are here today, and that 
5 is the supplemental briefing that the court asked for as 
6 it relates to count 2 of LynClifs complaint, first, 
7 Mr. Slette's characterization or use of materials in 
8 another forum, I believe, is a pretty obvious attempt to 
9 inflame the passions of this court. 
10 The bottom line is from our perspective, we 
11 don't believe that the Idaho Minimum Stream Flow Act 
12 applies in this matter. Neither does Mr. Slette. 
13 THE COURT: You can rest assured that my passions 
14 are not inflamed. I'm not a man in search of my first 
15 mistake, and will readily admit it. 
16 And I read your brief and appreciate your 
17 thoughts; and that's why we invited you back, was to tell 
18 me where I was wrong. So it doesn't inflame me in the 
19 least. I appreciate your -- what you say, so don't worry 
20 about that. 
21 MR. W ALDERA: I appreciate that. 
22 To the extent that -- If we can all agree that 
23 the Minimum Stream Flow Act doesn't apply here, what we 
24 really need to focus on, then, is whether the Zingiber 
25 appropriation is a physical diversion; because that point 
6 
1 is correct, appropriation here in this state requires the 
2 physical diversion from a natural source, as well as the 
3 subsequent application of beneficial use. 
4 I think we can all agree here that Billingsley 
5 Creek is the natural source that we're all talking about; 
6 and that Padgett Ditch is a physical, manmade diversion 
7 from Billingsley Creek. If that weren't the case, Padgett 
8 Ditch would not be a ditch. 
9 As it relates to the availability of the 
10 appropriated -- the availability of water for 
11 appropriation, basically none of the court's analysis and 
12 none of what Mr. Slette's argued here today changes the 
13 fact that in footnote 2 of the court's prior decision 
14 seeking additional briefing on count 2, there is no case 
15 in controversy here, there is no constitutional issue. 
16 The department is proceeding along the 
17 administrative process that we all have to play by. 
18 LynClifis playing by the same rules that Mr. Van Hom is 
19 playing by. It's equally burdensome to both. 
20 I don't agree with the fact that it's clear that 
21 this case is about nothing more than frustrating LynClifs 
22 rights to pipe Padgett Ditch. That's not what this is 
23 about, particularly from our perspective. 
24 This is a piece of ground with a ditch with 
25 surface flows in it that are very important to the 
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• individual who owns that ground, and he is going to fight 
for those rights, to protect those interests in those 
surface water flows. Nothing he is doing is illegal, and 
nothing here is just to spite the LynCliffolks. 
There is no case or controversy. LynClif 
recognizes that there's an administrative process that we 
all must play by. It has not exhausted those 
administrative remedies. 
The jurisdiction of the department of water 
resources is primary in this matter. It is up to the 
department to satisfy the statutory scheme as laid out in 
Idaho Code 42-203A; and there is another action pending 
presently before the department of water resources which 
is, our contention, the proper forum for deciding these 
matters. 
Specifically addressing LynClifs briefing 
that's before the court today, Mr. Slette was referencing 
for the court Mr. Van Hom's or Zingiber's briefing before 
the department on the petition for review of interlocutory 
order. In that, Mr. Slette -- or excuse me, his clients 
are suggesting to the department that this court's 
decision, particularly on count 2 which the court has now 
asked for supplemental briefmg on, is absolutely 
dispositive of the matter before the department. 
Well, we submit that nothing with respect to 
8 
count 2 yet is final in the court's view, and did not 
appreciate that characterization before the department. 
Furthermore, a couple of other points that are 
raised in LynClifs briefing, particularly on page 5: 
Obviously, since the court has already determined that 
this case -- that LynClif possesses the statutory right to 
pipe its ditch whether on the highway right-of-way or 
through Zingiber property, with all due respect, 
LynClif -- the ability to pipe the ditch through the 
right-of-way of Justice Grade and Hagerman Highway 
District is also still at issue and has not been decided 
by this court. 
It is true that this court on count 1 has 
decided that LynClif has a right to pipe Padgett Ditch 
through the Zingiber property. However, we have summary 
judgment proceedings before Judge Melanson that are 
scheduled for argument on September 22nd. 
And again, getting back to the issue that for 
some reason Mr. Van Hom is here to spite the rights that 
LynClifbelieves it has to the contrary, if you read 
Mr. Van Hom's affidavits, Mr. Van Hom is here protecting 
the interests that he has and that he is going to defend 
to the utmost. 
At this point, I'm inclined to rest on the 
briefing in case the court does have additional questions 
9 
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1 as it relates to count 2, but would reiterate that the 
2 additional briefing that the court did request on count 2, 
3 while instructive, and we appreciate the opportunity, 
4 still doesn't change the facts that brought us here in the 
5 first place with respect to the case or controversy 
6 requirement, failure to exhaust administrative remedies, 
7 the primacy of the department in this matter, that we all 
8 are playing by the same rules, and that there is another 
9 action pending. 
10 Whether rightly or wrongly, we certainly feel 
11 that this is -- the forum shopping on the part of LynClif 
12 has to stop. 
13 THE COURT: Thank you. 
14 MR. SLETTE: I have nothing further, Your Honor. 
15 THE COURT: Well, I came down here this weekend and 
16 read through this material, and then have given it some 
17 additional thought. I am persuaded, in reconsidering 
18 this, that clearly Padgett Ditch is a diversion from 
19 Billingsley Creek, and the Padgett Ditch is not a natural 
20 stream. Rather, Billingsley Creek is the natural stream. 
21 I'm also reminded and frankly persuaded pretty 
22 strongly by another one of my cases where the court, 
23 supreme court reversed me, which is 143 Idaho 862, 
24 American Falls Reservoir District Number 2 versus Rangen, 
25 Clear Springs and so forth, that you need to let the IDWR 
10 
1 conduct its work before the matter gets to the district 
2 court. 
3 And so in retrospect, you can be rest assured 
4 that my determination that I have written on August 12, 
5 2008 is not a fmal, dispositive matter with respect to 
6 count 2. I'll simply vacate that and decline to hear 
7 count 2 further until IDWR hears its administrative 
8 matter. That's the best I can do for you. 
9 That's up to IDWR. I'll let them determine what 
10 water right, if any, they'll grant; and what remarks, if 
11 any, they will put into the water right; and what 
12 subordination language that they put in it. And then if 
13 there's a question once that's --
14 They'll either grant a right with some 
15 subordinating remarks in it, I would think, or they won't 
16 grant a right. If they grant a right --
17 If they don't grant a right, then the matter 
18 goes away. If they do grant a right with some 
19 subordinating remarks, then the question will become how 
20 does that relate to 42-1207. Is that the ditch statute? 
21 And then we'll see where we are from there. 
22 So that's the best I can tell you. 
23 MR. SLETTE: Your Honor, I wonder with regard, then, 
24 to count 2, if the court is going to decline to act upon 
25 it, for purposes of finality, if we orally stipulate to 
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dismiss count 2 from the complaint so that we can then 
have a final judgment as to count I? 
THE COURT: It's up to you guys. It's your case. 
MR. WALDERA: I have no problem with that. 
THE COURT: So you agree to dismiss count 2? 
MR. SLETTE: That was my count 2, but I would agree 
to dismiss count 2 based upon the court's ruling here 
today; and we can have a final judgment prepared with 
regard to count 1. 
MR. WALDERA: That's fine with us, Your Honor. 
THE COURT: All right, then, we'll do that. 
I would, in fairness to everybody, though, I 
would want it to be understood that the count 2 is without 
prejudice in the future, because we're declining simply to 
make a ruling on it and to allow the administrative 
process to take its course. In essence, that it's 
premature, and leave it at that. 
MR. SLETTE: I suspect that with regard to count 2, 
that would be the subject of a petition for judicial 
review --
THE COURT: Correct. 
MR. SLETTE: -- if there was some part of the 
proceeding that was not deemed appropriate. 
THE COURT: Correct. 
MR. WALDERA: Correct, Your Honor. I have no 
12 
problem with dismissing count 2 without prejudice. 
THE COURT: All right, then, prepare the order, and 
we'll sign it. 
MR. SLETTE: Thank you, Your Honor. 
THE COURT: With that, we'll be in recess. 
Thank you. 
(End of proceedings.) 
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, II , " i " ': "··.'I!I,~I, ' : I " ·1 ~ ,,' . t . . : '1:, 
;!I: " ! .! :t: j ", ",;", "J"";" 
, ~ i) ',I ;i: !! .f:;! If' 1 ",I. 1 ; "~Il :d • 
, 'r' 1'. :1, ",!,}:,', I" 'J )", '1 
. r'.: '. ·'Ff.I·,';··; , 'ld"i' 
. ;1' 'Ii, ')11)' 'i ,'·,'i,I',;. 
::: I, . .", 'i:l.,'~r, .', : ,", , 
I' : I ;iI?!L'l ;!""i 'tf?~:i~l~lIrtl ha~il.i~ :'f~llsi~'crc~1 the pleading:; in :it,is l mau&)~ r.)t1d the 
,;:,:,: I ,I: ::, ,r.\:llli.gli!~l~nl (rli!c<~~ll.~ol il,;wol';rers ~lw following! 
I·: .1' I.,' .. I' , ,[: I·' ,I "I, '. " , . . ( ,., , .. ,', '.'~ 1';'/1'-'1" I.,~.· ~;";r:: Ml~MORA~llJM OF.eIL'(ON J ,:"!:;!:;::I 'i:::;:, ' t. .,1 , . .-t 
",,/ ", ,.:, '!' I I . 
! i I: . ~ '. I .' I j I . 
, ,.III.Fk\chi ~\ml'I'r()~cdllr~1 Hi!ltol'Y· 
I·, " " 
,:1 
: ; 
, : 
! 
j: 
~ If! , , 
, , 
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mcmnnmda 
, I! 
, II 1 q I ' 
, " .. ", 
" II" ., ThlH ~.\~e is .b..:-I'ol'o the:. ~O\.l\'l 011 the HagcrcllM \Hghwny Districl'!; mnthm In dhllHil'i:'l 
. , : ::, : t' . ,~. i:,I ., : , 
, . "" ': ,; .{::i")li.'rliua1\ljo;d~.c.r;, 12.(b) :(.6)'1' Th.:: Plnintlff's Cmllplnit1t for DoclnraHwy RelicI' Hllcg~s Ihe 
I ' ,., "1' j",,1 I, .,1, 'I' . ' 
.. j'!. '/" .. ! Ip .... ,., \ i'jl.", " . 
, ' :'1,' " , : .... j! I ; i:,':;1;t(.),\,I(')\y,iJ\g ::rw.\t~. :t.illgil~~r linvcSlnll.Jllt, LLC ("Zingibcr") is tho owner of propel'\)' localed on 
. 1'1' r,; ,!'H,.,I,' ill J'I "JII' • : / , 1 ..' 
:' ,.,ii;,': I ::'1 ':L;:(!/1'Jl:!gl~~:,+i3.~:i'd,0007iin~ P\l'\1"LY" ldaha, A pm-dell: o(1he'propCrlY~s bounded by whnl is locally 
';'i': ,,' h";'t·' IJ", I' '-"1·",.1\:,,: .. '." .' i ' '.. , ' 
.' '!'f.: ::. ':~I" ,;i.:;I:.:~'~JI.l~l:YL¥ 'i~lI;!jh,'~~icc ~lr~~~: )ustice Gr~dc iil a publio r~ndw.ty under tho j~'risdicl.i!iJn ~lr thi,' 
I ':ij;: I , ,,:I! !i1. ~"/':~I':;.l rn~~'ldn'J~ ,1 ~f~hWny; J)jstlic! I ("f>i;lrict"). J ll~ticc Ign\Jc iSi CI;(jH~9:d' in nIL~tndcrB.mUI\d 'cui yel't by 
. I.' I . il!' r .~ ~ I :!'y , I . i'! 'i /.., .:.';: '.. :. ':.: '. .. . . : ii, . '; i 
. ,: ,:: I ,; 'Ii t\\dl(cil,l)ilSI.~:Whieb conwy~ w~lte)' from {\ ~lIycl'si(m t~n D~I!i.AgHlY Creek to wa1er L1!ld'1 111 ()1\g. lll~! ' 
" .' :;1 I: :I; <:, . 'i ,: I': I . !. " , : ;: i! 
I'; ",: ,ihd! 'ih"r i I),;t[! t, c~"~'~y<ll~n I in 198] l'ad g"! D~Wh, l'Q~ c",,,cd ,lhe Zingih",; r,,,,wr,y, 
:, .:; : : .' " ;{I~()yvl:\S\':~''''~1' n'oll1 L!tc:~ingibc:r, property the rad~cH Ditch cOl1vey~ wutel' 10 tile LYl'\'~'lir Farms', 
I ' , I: !.,I: ". a I, ",I 'I! ' , .' . . ' '.:' 
, ~. 'tn,<' !d;LYTi(~IP") propeL'ly \X(h!ch is adjacent hj the 7,ingibcr property. Lyru.:'liPs :,~(t(l!1' right 
i i' I. .' It.l~l~il;ri~bH; (ifii~r():dll~nl~lY 97%, ,or the flow t)f the PougCH lJitch. Zingib\!'\' recently \'i!t()UlC'll the 
1 .;' i ;'; i j;,lilgt;JDilchi Olt it'~ PI:OPCl'iY i;n order io Deller serve c\{nnging in'igmkll1 patterns ll11d tl) hc!tl.'r 
r '1" . I 
:! ' I :: : :'1 , j.,'. ~ i /:: Ii! ; .' ,!i, \ ~~ ;~!c:t·~ iar:iLI~~Li;~ nlld I:"il~~li r~ i l1l~rosts. LynC'Ji[ docs l1{)t ngl'ce wilh Zinll.ibur's modilit'nli<'l1 () r lha 
I: : ':1' 1 ,',: ,;1: <iT rVil~d~ Xi'i9J~ bill \'0' \'''\ ,.IICfed ony h.nn 1'01\1 ,h. ci;,,"gcs no" Imvo I hc d"n go, "dv«'",,' y 
:1/:;:\1 iii I';';! "; ',;.;:il,;;1.illl\~liCfCi.I!n\!!iqw:ll1tity ,J" qlll'llily of wu\cr (\l?iivorcd to l~ynClif tl1H)llgh the uitch. LYI1('Hf hn!; 
'1 . ,.", 1,..'1,(, ':1')"1",:, '.' 1,\",' .,' t.. I . .,' 
. "11' !,'. "f''' ~"i"·r.:·' /'1'1 ...• ".... . , .. , . , . 
I 
.;. ! 
: .1 
: I Ji:~; ! .f! i,:\r:ri}hiJl~?S~~::.9.bN;{rL1ctinHd liil;cline ttl convoy illi rater l~·tm 'a pOh1~' ~lp$ltl'Cl1ln from tI~c I,in~ibt\' 
i '/1:., "j,:}' .):l;.t! lll.bp\~I~~f ~~M'll1 the i hIStl'C~' ~Jrl1~e ri iYlt~of-wtlY t~ the LY~1C!li f J~i'()I;(.lrtY~:;rhc C(1m!~I~(pt dC)C'R n~\t ! ; 
"!i' , " '/1 .. J," ,,' "' .. ~ '. ,., . 1 " I' ' .. I' j" ',.:;! I.', T ), ti' i :.': :.; it i 'U1r~+: ~'I~>Fnl\1"~"" tl,,;i i~1 i,gibe, wOllJdl ncf' i \ lh,~ ,pip~l.incls"~'''l''IC\.d, '\'0.'(1l,,1I11> ) ',', i ,;i 
1: . 'j'" " l~r Ih f,0rm/lc,rYdrdhj' \b~\ tho; plpoi Inc would d""~"lic" II yreduco tho wiLt or' now in \h~ 1''':' h)l) "II' :1 P' 'in I: l':' 
1 Y ;') ;,;:' i. iI'fI:'1)'ii:~::i"'ing; "~Io,, : lh~ :tin giber I,ropd'iyhcci"," r. y nClir, watCI' rlgl; {I ct\lll I'l'iJ,,;' 1/1,. t i pi 
I, ',' Ii,,::; ,m,p~:'r(\~ip,~~d{ 97~ of th'e aVLjii;,tble Wol!e/, in the ditch' 'btlt there is 110 ullug:1tion \'hal /'ingih~" i .,' . 
\:-fH :;i; : : ~ , . 
I, " :i' " . ,',. 
i, .. i' :,: ';' ~ ;OI~D~R: (>N nr-:l'iL!NIMNTS MOTrON TO IJ)SMJSS -, 
l' . I J' ,.(".J ! .:' ' -
II' '"i, . " . 
,i ":,jl '.'!;: lil'i' i; 
J, .'.1" ','I,: t;, 
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"" I ~~'(WI:~1 n~1 r~\.:~iyc W~\tCl' \0 ,,{hieh it is cntillcd untler its wntcr tight if the> plpclinu 1:1 c,mHtflll'tcd. 
~inli.,ibc:r: h~\s :\1~l'Q,cd in 'its C011!plnint for Dcch.U'nlory RoHer Hmt LynClif suhmhtcd ti liflllf,I' 
, "'\:' I 'I' I,,', ,~i l'i'll""t!(~,,1 '''';! l'm"f/I," 1I:," Rlnlli q{' W(IY whi e h w., ~l1\njod by the f)i.",et 011 ~Oi>ICI11 hoI' n 
,: :,:, ! , ,<!: ::/:,1;ljotI7: ~~,,!l~~~i'~\;~'~ to "ill); L'Ynctir to construct the pircli1lc 011 th~ r!ghl-oC.wny. {.lngU;ur IIXl'iC/'ls 
" :k' j I l!,i:, ',ii 'j;i!it;,iiL~~;~hd tb;1~,~li; :~,'nmt~~ h,' y'11~~:Dl~trict is void l'Or the l~lH()~illg ret\i1ons; , . 
" ' .', ,,I • "'t"" I J •. ",. I" " :' . . I ,,'
;,:,',i:,:':, ,r.'h;:',!'i,'d::i:,~I"':'l;~\6;,t~ji,~ri~t yil11:ll~~1:i:ts (lWn stnmh\fds bY~10t I'cqit:iring I;YI1(;lirtt) PllY ul\\!ni'111\l1\l :li200 
,r,' ~i' ',,),,:~:" I" L;!;Ii!.I;,' . ':; I I ! 1·, !.: ',j' :") 
. "(",', "': 'rfl ,.) . ~1~p,6liiL: !lllbillil iI(:I~lluaLedl·.'wing,.'; nl'ld pmil tl hond; .. I .. " '. I! II ",lfi.'I'1 ;',' ,I .,,!': I Ii .• ' " ' ':!: i' 'J.' ; ,';f. . .. Lriii~IIWi:;n\)l tll!liIi~y l.'I~,d 1h¢ District improperly is!l71Cda utility, pormit. : ! ':1 
I i'li" 'I. i ,I,!., .1',; , ' ,.' I .', tl ' .",' , , l' ,I 
, ; 
'.' "The! f>hAI·tc't:Jh;\!{ IiIcc! nnlt)t1on·l(1 dismiss p~\rst16nt lO LIt.C,P, t2(b)(6) ~l:-:~cl'1.ing !hnl Zing.ihuf. 
"j: ", r' I ; i, -,,' ,.! " I ,.' ,., , ' ", 
:! ,;" . Ji1,uq 1i~t I.~tnl~<l!~·g nne:!' i~ li()~ ~n jl\icrcst~d pOL'son 'undor I.'C. § 10-1 f02.1 Intervcnor LynCIi r Itll~ 
: ,I, ~. i. < J .: '. II~ ~. . i 
~ • I 
I' I 
, , 
. ; J)j,.~C',! hi'the n'iolion tlMlul'ting th'c sall'le ~:roul\ds. 
'.! ; i,.' '" , 
'i: 2. Applic<lb1c.' ,~tW. 
',' Ii', 
'I 
" 'I • L ., ,,: '. I ' 
. ,;' ,; ,/l,l:nll:pr~ic:d when ,J:evicwipg ~ motion for smnmrl'ry judgment, •. J\ftCI' vh:Vvillg till (i,lels lind 
I: ',::~ : , I;';:, 'I' ;i)'h,ryIJ';l~~;;il'bl;' ,1;0: fCc~idht I,vor of 'he 1l0n-m" ving P!\I"Y, the C our\ WUl.lSR whclhcrtlClni III 
,I,' ;1' ; II,! ',j: : "I, ";t/i";'()l<njli~I'!l;~I~ j'l-iccn StfltO(,1. J,os,~'er l'. ll}'{"l.lfreef, 145 Idaho 670. 1'83 r.3d 758 (2008). "II qvery 
. 'I ' ',' ,.1
'
. ',f .,1 , 'I ,1 I ',,' I·' . 
,'i 'I' r; . 1"i' :,~i ",";OI;~~Ii':\~il,;mimcilit ~i,in;o Ipado \(1 ''''.lain • ; omplahil ag,I,," ~ moHot1 I" ~i,nt i;~ r", rnilu," 
I , ,I .;,: " ,~,1.".'.,;:, ,~ : ", " J "',';' ' I', I " '. " 
", ' :. ',';,' I' 
!' 1; .. I • 
" 
Ir'it.! ' , ~';:!;i.!'~t;!~ ~\,·tli"'" ';'l'h:i~:"t I~ no~ whether Ihe flah~lif~,w!ll u1un;;lCIyprevuil. bU'):hClh<I' Ih~ 
I, 'I,! r,'; 'I: W:,~~,:!y i Ii i~,,!'1 \0<1 l() ," n,r~vl "<'IICC In ,uppOr! "?,. ,clnl',".", ()~w/ey v, !<I"ho ,Ind","';,,! ('"", 'f':, ,;: :1, ::' /1'" 
';''; I.'H l,d~hQ'12?1 106'1'.3,d ~S5 (2005). Rule 12{b):(6) r~lrthcr'pL'trYic.1.~s:" ,~, ":~," N,;l""",:,. 
i; ,f ,:i: I ';;~ (;',;~;ll, ,,,I l l i . i' ; :!' . . . ,:.;~ I" ~,:.,: ri ! 
I; ,i,'" • ':,.1,' i; • it r I) ;,!\iCl's olll,ltiu i hy pi.adl ng ''''' pl~so"lc<l (0 anil no' oxch"led by I h' c"url; IIw " 'i',"'"'' I' I : ::11, '.' ! "inl(l~,i\in !lhuH b~ trc:t1ted FlS one for I>l.llmmlry judgment ~1'\(\ dispo!lcd or ns provided 'I ,': i',· . i ., ;:.;'. ~ In1 RLi,lc s6i Hlld ull' puitics :-;huH be given .rcustmablc opportul1ity to prl!~l!l1l nil 
.:i . 'i.mllhh;~ll11ad~ pCI'{hlCI'~ to ~l,ch a motion by RLllc 56. 
;:: , : i ", " 
; ~ ; ! : , 
i 
, ,. .' , ' 3311 I I. i', I',. 
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. '~I ,: II,.'; ··':i:'i'l.i. i., , .. i : 'I;"j .. ; ',. '.,' 
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FAX NO. 1~ 
FAX NO, 31 
/34440.8 ) 
p, 
P, 06 
.1;1; 'I 11:1, I:! tl"": I ,I I r 4. ",1\, ; .. 1 ; ; 
"/' 'I' ·,I1""f, 'I 'j .1, " : I' ", ,I 
;'1 :,' ", ~:J~~l 'Zi~gi,li~~; 'rt'~cnt lY ,rcr~l.l1ied " the P"dgctl Di~ch Inl~1llkc ¥rnvity 'Irrig~\tion pdsi,iblC 011: . : I' ,i, i ;: 
I·,,' .f:! ,t:·, ;J,':,',: . I I / . : ' " ..; ·;i,'·'·':! I;':iq, 
I, ' ,::'til1gibc<'S p.h;p~rlY. The In\1'~'n, th~~l will he cll\lsed by Lho N?posed piiJcllnc is nllcgcd mi TolltlWS: i i "J' I . ill.,jI' " 
•. i',:1 I, JJ;~ 111 . ".1:: I '. .." " ' ., ···'/,j1!i::,,:;j\.Ji l 
, If" 'i! ,I" ,:,.i:I':I"':. )~c)i~i;~I,i" o f,lll, , I?O~I';i~~,~ny pipin& ~f fh~ PnQC~lf I)i'~h ?i"h:r ne"," or "roll,j~, ': i I Ii i,l): I' ~l~:r" 
, ,.:'1 I·: .... ",I, ;1: -; If !lhl1'1imglb~1' PraperLV wtH IIlJuro 7.iuBlber'~ CXOrCHIG of IrnguUOI1' i\nd stockwat(:r ' ;., " .. !,' I" 
. u! .! 'I ;i:lJ:j !. i .:i'fgl~t*·~ '\)oth Ilt)w,tlnlin the l'utl1rt:. 7..illgib(.;r rcloc~\tccl thcPl1dgctt Pilch ucro~~: it~ • .:!. :,1 i.';f'i . I': II,,;,,' ~ .lp·h\l~ohY ill 'PM to ("oster'wildlife Imd aClithctic illtCI'csts. bllt mCll'O il1\pM~1I1l1y to .:. io' '.' 
"!, \ i. 1)1I~)Wi ~n)orl) ofli,?iC1l1, B~lwity driven inig~,{jo\1 usc on the Zingibcl' ])l'OPCI'ly, 
; " " l)'udgli\! 'Ditch'g Cllm~nt contiglll'!llion ,mu locaLioil Oil the 7.ingibur propC'rty nllowti 
I;' :; ;,I'~ ::: tl;\c pwpcrty to he irriga~cd wlthoul tho usc tlr any electricity, This wm: tI key 
. , i' considpl:otion whcn Zil1g.ib~r plmmcd lind designed the ditch rec(lnrigurntiol1 Il 
: : I I. i'::; , I' . Ilccomr>jishcu; Addltlonlllly, Ihe r~l()catioll ~\TId rccol1fi~lIl'ntion l'll'the open ditch 
L;! : " ,.;"".i .. is· d~si~n(,:d lO focUitntc sLock WU(Nlllg 011 the Zingibcr pml1crty l\~ il'l'ig,nlioll 
.) . ::. 1;:;~'.'-li·I·,·ri:i:~i'c1hlh;h()s:II'I:tsil,ln:.IBrH~"es. .. ..' " . 
. . '. I (.., '.: '.. ). ':,; ':' " : , '1 
!',! ...... ,' ,.,.,,;/,. • I , .: ' .. I' J :.: 
"., ',.1': "'I'h'l' . ' , ......... , " ,. '/~: . I I,; .. :;'j: :h"/r(/lli/ ~o~;i :'W:~ (lo()~Hllg.: CO\ll1lY ,Case No. CV-2008~12S, p.6 . 
• . '1: '" I"' .. " oiL,. " .. ~ , ,·,,·1·, , : " Ii' . 
i 0rI"{ .: ' ,:i' 'if~ '/;iitl::: '1,', " r~ybh:b~i)~idJrit)!:i ,tl1.t'SC qlkgations. (.ir\giqcr hfl~ il~t ~howl\ that ~hu wu(cr t,) ~hich h~ is, 
, "!i 'I I!.·, '.1 ',j'; , .: :' l "'''' . ii' . . . 
. I;.:' : '. ':;,' ·~.'!'i:c;ililk;d J \I~~fc,;' 'his hTig~\tj()1i and ~t,Qckw"lCI' rig.hls will n~t ,bc'avnifnblc if Ilw .t)ipL!lhw is 
':,i "j i~' 11 i~; '. i : , t : i . I ' : . . . . . .' ~' 'i:}.f9n~IiIl!\~ti" ~ir' cop", :i1'\of 0Y'''O 0 rony prov!siOil or .10",':'" V'oliid pmhi blL J.~~l' II r Ih"~' 
"f I:j. ", J!.'~:~iIlStl~u~t.l~i((hc }1ii"ulil~r:~m. tile l:listriC-t's proi)urly. I.e. §42.1207 ~pccil1clllly I?f.rmils l!Ii':' 
:'\',j !J!~':.li;:ii'!' II'iJII{~;I;,'I! '::1:1·· " l 'I :.::,-, 1 • :;. ,: 
:1' i':' \ ~~.f~"i1'iti\'jJ'1 u bt'iiC,d .';i~eliF .".' '110 f,rap"rlY on .no'h~; 'i'he "hih;,UT Ill" nu';'ClfQ(\ ,my 
t:'; prnv!!;ipIl;tinhw th~l! wnlilct prohihil the constl'llc\ion or the pip(;!1illll bCCflllSC M (h~ Ill:~l.\!)*lmy 
':, i :j': I, ., , 
'. ... I '. " 
/ . :, :,' c\i::llgC in 'l'lie ,A1Cthod 0(' irl'igtltj~111 nor is tlltl ct'llirl UW!lre or any sUcl, provision, 
., ~.;, '1' ,. (, ::1 I,' • , . i; :; .;ii:· ." :Hc~o~l~c the comi has taken jllc.licini'tloticc Of'11H1ttcl'!'I()\ltsidc the Complaint ~hc l1l()[ion i~ 
; if;, i'iii ': \1; /: iii;CL~!~~dltS.·~; ~i~IiOil\lr, ~U!~l11'lU~Y jt\d~muliL The Pluinlirc has 11('1 .shown any Icglllly cogllil.uh!~ 
.
;C:, i:~' '1' : ;;:.; {' :,:ii:~t"liN1{h{'~~ :~>~J~~lt, of t1,~: r~i~~ri~t gntnUng tho permit. T;,e Cl)lll't I1nds t11al there llro 1\0 gl.'llllill~ 
I .. , ',.' .1 I.~. [" ,"..... .,. / . I ." I , . .' 
.,' •. ""'~::jJ~J . .':!, .;'i'/'''iiii':' "' .. ' .:' I . i ' ~(:, !,I::; , ; !!!; ~~.::. :;":i~~ril ~~~~)l;'~:~r,~t~t~~y,r\C\\ fi~C1 ~\l)~ ~?~j1.;n ju~lgmcnt di~mi;sjn~ lhd Cmnpl.a~.I~t sh~\11 be g,l'onlcd .119 u m.Hler 
., 
·1' 
i" ,1i'.1 'I· ,~ .,1 ·;;("r·,· "J _ ,I: ~ :. , ':i "I,' I ,. i' :./, : '.'. . " ~ 't ' ." ". )11,'1° !,rw. 1 'Ii '; !;' i:· . I . ·f i, 
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Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
23425.1 
Attorneys for Defendants William G. Van Hom 
and Zingiber Investment, LLC 
ORIGiN 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as L YNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
Case No. CV-2008-125 
SUPPLEMENTAL AFFIDAVIT OF WILLIAM 
G.VANHORN 
SUPPLEMENTAL AFFIDAVIT OF WILLIAM G. V AN HORN - 1 Client: 1 007630.1 33u 
STATE OF IDAHO ) 
) ss. 
County of Gooding ) 
WILLIAM G. VAN HORN, having been duly sworn upon oath, deposes and 
states as follows: 
1. The following statements are made upon my direct, personal knowledge, 
and supplement the statements contained within the Affidavit of William G. Van Hom in 
Support of Defendant's Motion for Summary Judgment, filed in Gooding County Case 
No. CV-2008-125, on or about June 9, 2008. This supplemental affidavit hereby incorporates by 
reference herein all testimony contained within my prior, above-referenced affidavit. 
2. If LynClif succeeds in piping its Padgett Ditch flows either across or 
beneath the Zingiber property (commonly known as 17927 Highway 30, Hagerman, Idaho), such 
piping will result in the loss of approximately 97% of the surface water flows presently flowing 
through the ditch across the Zingiber property. 
3. The above-referenced piping-related loss of surface water flows in Padgett 
Ditch will require Zingiber to change its current method of irrigation of the property. This 
piping-necessitated change in irrigation methods will require: (1) the abandonment of the current 
nine (9) zone sprinkler irrigation system that cost in excess of $40,000 to design and install, and 
(2) the design and installation of a entirely new irrigation system. The new irrigation system will 
require the piping of Zingiber' s 0.3 cfs portion of the historic Padgett Ditch surface flows in 
order to minimize conveyance losses and to ensure the mere conveyance of the water across the 
Zingiber property. The piping of Zingiber' s 0.3 cfs, coupled with the design and installation of 
new irrigation infrastructure capable harnessing and distributing that quantity of water in the 
absence of historic Padgett Ditch carriage water flows will cost approximately $65,000. In sum, 
SUPPLEMENTAL AFFIDAVIT OF WILLIAM G. VAN HORN - 2 c'ient:1007~'31'1 
the proposed piping of Padgett Ditch will cost Zingiber approximately $105,000 ($40,000 in 
wasted and abandoned current irrigation infrastructure + $65,000 in additional expenditures 
necessary to redesign/reconfigure and install modified irrigation infrastructure). Unless and until 
Zingiber redesigns/reconfigures and installs suitable modified irrigation infrastructure, it will be 
unable to meaningfully irrigate its property if the proposed piping of Padgett Ditch is carried out. 
4. In addition to necessitating the abandonment and wholesale 
reconfiguration of existing irrigation infrastructure, the proposed piping of Padgett Ditch will, for 
all intents and purposes, preclude purely gravity flow-driven irrigation of the Zingiber property 
in the future due to the near total loss in conveyance head (a consequence of the loss 
approximately 97% of Padgett Ditch surface water flows). Electricity costs required to operate a 
newly configured irrigation system will cost an estimated $260 per month, or $2,4 70 per year 
(based upon the decreed and customary 9.5 month, or 294 day, irrigation period of use for lands 
lying within T07S, R13E). 
5. The proposed piping of Padgett Ditch, if carried out, will frustrate and 
interfere with Zingiber's ability to conduct open range stock watering patterns on the property. 
Given the piping's reduction of97% of the surface flows of Padgett Ditch, it will be imperative 
to pipe Zingiber's remaining 0.3 cfs in order to minimize all potential conveyance losses. This 
need to pipe the Zingiber 0.3 cfs will prevent meandering, surface water-based stockwatering on 
the property. Instead, alternative means of stock watering will need to be developed for the first 
time in the property's history. 
6. The piping of Padgett Ditch will undo and waste the $70,000 Zingiber 
expended in relocating and reconfiguring the portion of Padgett Ditch traversing its property 
during the course of July to October 2006. Not only was the relocation and reconfiguration of 
SUPPLEMENTAL AFFIDAVIT OF WILLIAM G. VAN HORN - 3 Client:1007630.1 dt .~.S·. 
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the ditch on the Zingiber property performed to facilitate entirely gravity-driven irrigation ofthe 
property, as well as meandering, surface water-based stock watering on the property, but the 
relocation and reconfiguration of the ditch was also designed and performed in such a manner as 
to foster aesthetic, wildlife, and recreational uses of the ditch. Each of these underlying benefits 
will be obliterated by the piping of Padgett Ditch. Moreover, these relocation and 
reconfiguration activities took place in plain sight of LynClifs operations, yet LynClifvoiced no 
express opposition to the ditch relocation and reconfiguration until January 16, 2007-some 
three months after completion of the work and the subsequent flow of water. 
7. The piping of Padgett Ditch will obliterate the wildlife habitat currently 
associated with the ditch. The piping will at the least displace, and more likely kill, current 
populations of trout, whitefish, sturgeon, and other aquatic species that presently inhabit the 
portion of Padgett Ditch the traverses the Zingiber property. The present riparian corridor along 
the ditch will also be eradicated. Regarding wildlife concerns, the District permit-facilitated 
ditch piping will result in the loss of$1,400 worth offish that Zingiber purchased from 
principals of LynClif for stocking in the ditch in the Spring of 2007. The piping will also 
eradicate Zingiber's recreational pursuits which include fostering and caretaking of the aquatic 
and riparian habitat that has developed, and my pursuit of "catch and release" fishing on the 
ditch. 
8. The surface flows currently provided by Padgett Ditch are integral to the 
aesthetic value and character of the Zingiber property. Zingiber would not have considered 
purchasing the property, let alone purchase the property for $625,000, ifthe property were 
devoid of the live water flows that the ditch conveys. The piping of Padgett Ditch will obliterate 
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these aesthetic values and leave Zingiber with a property that it never would have purchased at 
the outset. 
9. Given that Padgett Ditch flows thf0ugh the Zingiber property, there is no 
irrigation delivery-based diversion works on the property. While LynClif desires to pipe its 
I . 
_ ..... 
portion of Padgett Ditcl,l flows'eith'er beneath or around the Zingiber property, there is currently 
no inigation infrastructure designed to separately deliver Zingiber's 0.3 cfs to the property. 
Absent the construction or installation of separate water delivery inrrastructure, Zingiber's water 
right A will no longer be available to the property. Zingiber has not been provided with any 
construction plans or engineering drawings whatsoever demonstrating how its water will be 
available to the property at its'historic point of entry upon LynCli:f's pi.ping or97% o:fpresent 
surface ditch flows. 
2008. 
Furth., your affiant sayeth n=ght. ,~dL 
William G ~n Horn 
SUBSCRIBED AND SWORN to befol'e me this 2'-/. "" day or "S:e e+e'"""-~ 
.ARY PUBLIC FOR IDAHO 
Residing at I±CL 1 e,- f'<"'l.l?M. ,..]:do-.. k-n 
My Commission Expires ~o Dc-'- 2P 14-
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ')..¢ day of September, 2008, I caused a true 
and correct copy of the foregoing AFFIDAVIT OF WILLIAM G. VAN HORN to be served by the 
method indicated below, and addressed to the foHowing: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Fax: (208) 933-0701 
1\.) U.S. Mail, Postage Prepaid 
( hiand Delivered 
( ) Overnight Mail 
( ) Facsimile 
A dr w J. Waldera 
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Zl41 
Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
23425.1 
Attorneys for Defendants William G. Van Horn 
and Zingiber Investment, LLC 
ORlGiN 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as L YNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
AFFIDA VIT OF KITTY MARTIN - 1 
Case No. CV-2008-125 
AFFIDAVIT OF KITTY MARTIN 
Client: 1 007627.1 34,2 
STATE OF IDAHO ) 
County of Gooding 
) ss. 
) 
KITTY MARTIN, having been duly sworn upon oath, deposes and states as 
follows: 
1. The following statements are made based upon my direct, personal 
knowledge. 
2. I am the real estate broker who represented Bill Van Hom and Zingiber 
Investment, LLC in the purchase of 17927 Highway 30, Hagerman, Idaho. As a result, I am 
personally familiar with the aesthetics, topography, and configuration ofthe Zingiber property. 
3. I am a professionally licensed real estate broker in the State of Idaho, and 
my license number is SP23407. I have been an Idaho-licensed real estate agent for the past ten 
years, and I have focused my business in the Hagerman Canyon for the last six (6) years. 
4. It is my professional opinion that the Zingiber property would lose 
upwards of 40% of its present value if the Padgett Ditch surface flows that currently traverse the 
property were piped beneath it. While the property would still have an irrigation and stockwater 
right appurtenant to it, the above-referenced diminution in value is directly tied to the loss oflive 
surface water flows across the property, flows that represent a highly coveted and marketable 
aesthetic value. A loss in live surface water flows would severely diminish the marketability of 
the Zingiber property. 
5. For example, based upon my research, land within the Hagerman Valley 
currently sells for $24,000 - $27,000 per acre (an average of$25,500 per acre) with ponds and/or 
live water flows across the property. Conversely, lands without surface water features are 
currently selling for $6,000 - $15,000 per acre(an average of $10,500 per acre). These average 
AFFIDAVIT OF KITTY MARTIN - 2 Client: 1 007627.1 
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per acre prices highlight the 40% price ratio noted when comparing properties with live surface 
water against those that do not possess the same. Another example of this trend is found in the 
recent sales of 560 and 580 River Road in the Hagenmm Valley. These are neighboring parcels 
formerly under single ownership. Oue parcel possesses live surface water flows, while the 
adjacent parcel is devoid of such flows. The parcel with surface water sold for $24,583 per acre, 
while the adjacent parcel devoid of such flows sold for $15,000 per acre, a difference of 39%. 
6. The foregoing opinlons are based upon my research of sales/comparables 
data of similarly situated properties located within the Hagerman area, both with and without live 
surface water flows. 
7. Given that the Zingiber property initially sold for $625,000, and applying 
the above-referenced 40% ratio, a reasonable preliminary estimate of the value of the Zingiber 
property without the surface water flows it presently enjoys would be $375,000, a diminution in 
value of$250,000 due directly to the piping of Padgett Ditch if performed. 
Further your affiant sayeth naught. 
SUBSCRIBED AND SWORN to before me this /. (.0.04---'-- ay of September, 2008. 
NOTARY P~OR IDAHO 
Residing at /l/rY1cZ-n= 
My CommisSi011XPir; " «¢a to 7 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ":l.~~ day of September, 2008, I caused a true 
and correct copy of the foregoing AFFIDAVIT OF KITTY MARTIN to be served by the method 
indicated below, and addressed to the following: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Fax: (208) 933-0701 
AFFIDAVIT OF KITTY MARTIN - 4 
~ U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
And e J. Waldera 
Client:1007627.1 345 
Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
23425.1 
Attorneys for Defendants William G. Van Horn 
and Zingiber Investment, LLC 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as LYNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
AFFIDAVIT OF KENT COLLINS - 1 
Case No. CV-2008-125 
AFFIDAVIT OF KENT COLLINS 
ORtGI,NAL 
. il46 Client: 1 007628.1-' 
STATE OF IDAHO ) 
) ss. 
County of Twin Falls) 
Kent Collins, having been duly sworn upon oath, deposes and states as follows: 
1. The following statements are made based upon my direct, personal 
knowledge. 
2. I co-own the property located at 919 Justice Grade in Hagerman, Idaho. 
This property is located directly across Justice Grade from the Zingiber property (commonly 
known as 17927 Highway 30, Hagerman, Idaho). The Zingiber property is traversed and 
enhanced by the surface water flows of Padgett Ditch, while my property is traversed and 
enhanced by the surface water flows of Billingsly Creek. 
3. I am personally familiar with the aesthetics, topography, and configuration 
of the Zingiber property both given my co-ownership of neighboring property (919 Justice 
Grade), and given my repeated walking of the southern Zingiber property boundary along Justice 
Grade. 
4. I am a professionally licensed real estate agent in the State of Idaho, and 
my Idaho license number is DB14636. I have been an Idaho-licensed real estate professional for 
over the past 20 years. 
5. During the course of my professional career, I have participated in the 
purchase and/or sale of four (4) parcels in the Billingsly Creek area. It is my professional 
opinion that the piping of Padgett Ditch either across or around the Zingiber property will 
severely diminish and injure the aesthetic value of the property, and will likewise severely 
diminish and injure the marketability of the Zingiber property. Surface water flows across the 
Zingiber property are a valuable and highly marketable asset. 
AFFIDAVIT OF KENT COLLINS - 2 Client: 1 007628.1 
6. By way of comparison and analogy, the surface flows of water across my 
property (919 Justice Grade) is central to its value and marketability. My property would be 
worth but a small fraction of its current value if the surface flows were not present, so much so 
that I would not have purchased my property if it were devoid of its surface water flows. 
Further your affiant sayeth naught. 
2iIri~ 
,./ Kent Collins ............... 
SUBSCRIBED AND SWORN to before me this ~ay of Se tember, 2008. 
-_ ... _.-.- ... _-
J{~I);:' (j()Rf NSON 
,,)I(}; ... PuOIlC 
";:'11(; of ldono 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ?~ day of September, 2008, I caused a true 
and correct copy of the foregoing AFFIDAVIT OF KENT COLLINS to be served by the method 
indicated below, and addressed to the following: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Fax: (208) 933-0701 
AFFIDAVIT OF KENT COLLINS - 4 
N U.S. Mail, Postage Prepaid 
( )Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
Andr&i~a 
Client:1007628.1 34 q 
Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
Dylan B. Lawrence, ISB No. 7136 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
23425.2 
Attorneys for Defendants William G. Van Horn 
and Zingiber Investment, LLC 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as L YNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
Case No. CV-2008-125 
APPLICATION FOR PRELIMINARY 
INJUNCTION AND MOTION FOR STAY OF 
EXECUTION 
ORIGINAL 
William G. Van Horn and Zingiber Investment, LLC (collectively, "Zingiber"), 
through undersigned counsel of record, hereby file this Application for Preliminary Injunction 
APPLICATION FOR PRELIMINARY 
INJUNCTION AND MOTION FOR STAY OF EXECUTION - 1 Client:1005597.1 350 
and Motion for Stay of Execution (the "Motion") pursuant to Idaho Rules of Civil Procedure 
62(a) and 65(e). This Motion is supported by Zingiber's Memorandum in Support of 
Application for Preliminary Injunction and Motion for Stay of Execution, the Supplemental 
Affidavit of William G. Van Hom, and the Affidavits of Norm Young, Kent Collins, Kitty 
Martin, and Bradford Janoush. This Motion is filed in conjunction with Zingiber's Motion for 
Reconsideration. 
In short, Zingiber respectfully requests that this Court issue a preliminary 
injunction or stay of execution preventing the Plaintiffs in this action from piping the portion of 
Padgett Ditch running through Zingiber's property, while this Court considers Zingiber's Motion 
for Reconsideration. As Zingiber's Memorandum in Support explains more fully, allowing 
Plaintiffs to pipe Padgett Ditch could result in great injury to Zingiber and substantial waste, if 
Zingiber ultimately prevails on its Motion for Reconsideration. 
Zingiber respectfully requests oral argument on this Motion. 
'\ rit---.. 
DATED this~dayofSeptember, 2008. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
APPLICATION FOR PRELIMINARY 
Dylan Lawrence - Of the Firm 
Attorneys for Defendants William G .. 
VanHorn and Zingiber Investment, LLC 
INJUNCTION AND MOTION FOR STAY OF EXECUTION - 2 Client:1005597.1 3 5 i 
CERTIFICATE OF SERVICE 
~ 
I HEREBY CERTIFY that on this~ day of September, 2008, I caused a true 
and correct copy of the foregoing APPLICATION FOR PRELIMINARY INJUNCTION AND MOTION 
FOR STAY OF EXECUTION to be served by the method indicated below, and addressed to the 
following: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Fax: (208) 933-0701 
APPLICA TION FOR PRELIMINARY 
N U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) F acsimil e 
Dylan ¥{Lawrence 
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Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
Dylan B. Lawrence, ISB No. 7136 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
23425.2 
Attorneys for Defendants William G. Van Horn 
and Zingiber Investment, LLC 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as LYNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
Case No. CV-2008-125 
MEMORANDUM IN SUPPORT OF 
APPLICATION FOR PRELIMINARY 
INJUNCTION AND MOTION FOR STAY OF 
EXECUTION 
ORAL ARGUMENT REQUESTED 
RI , 
William G. Van Hom and Zingiber Investment, LLC (collectively, "Zingiber"), 
through undersigned counsel of record, hereby file this Memorandum in Support of Application 
MEMORANDUM IN SUPPORT OF APPLICATION FOR 
PRELIMINARY INJUNCTION AND MOTION FOR STAY OF EXECUTION - 1 Client:1005598.1 353 
for Preliminary Injunction and Motion for Stay of Execution, pursuant to Idaho Rule of Civil 
Procedure 7(b)(3). Zingiber files this Memorandum in conjunction with its Motion for 
Reconsideration and its Joint Application for Preliminary Injunction and Motion for Stay of 
Execution. It is supported by the Supplemental Affidavit of William G. Van Horn and the 
Affidavits of Norm Young, Kent Collins, Kitty Martin, and Bradford Janoush. 
In short, Zingiber seeks to prevent the Plaintiffs ("LynClif') from piping the 
portion of Padgett Ditch that runs through Zingiber's property during this Court's consideration 
of Zingiber's Motion for Reconsideration. Without such protection, the installation of piping by 
Plaintiffs could result in both waste and irreparable injury to Zingiber, if Zingiber ultimately 
prevails on its Motion for Reconsideration. 
I. 
INTRODUCTION 
On August 12,2008, this Court issued its Order on Cross Motions for Summary 
Judgment (the "Order"), in which it held that LynClifhas the "unilateral right to pipe the portion 
of Padgett Ditch that runs across the [Zingiber] property." (Order at 6-10). On September 12, 
2008, this Court entered its Judgment in this matter, stating that LynClifis "entitled to place the 
Padgett Ditch in a buried conduit at its original location on [Zingiber's] property as the same 
existed prior to [Zingiber's] purchase thereof in 2006." 
Once this Court entered its Judgment, the parties then had 14 days (i. e., until 
September 26, 2008) to file a Motion for Reconsideration pursuant to Idaho Rule of Civil 
Procedure 11 (a)(2)(B). In the context of an appeal of a district court decision to the Idaho 
Supreme Court, there is an automatic stay of execution of 14 days, as well as a procedure for 
obtaining an additional stay for the entire duration of the appeal. LA.R. 13. While filing a 
motion for reconsideration generally tolls the deadline for filing a notice of appeal, LA.R. 14(a), 
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*~ there does not appear to be any automatic stay or other procedure for maintaining the status quo 
during the reconsideration period. 
Therefore, Zingiber is filing its Application for Preliminary Injunction and 
Motion for Stay of Execution, in order to maintain the status quo while this Court considers 
Zingiber's Motion for Reconsideration. Without such protection, LynClif could attempt to pipe 
the portion of Padgett Ditch that runs through the Zingiber property. This would result in waste 
and significant injury to Zingiber, if Zingiber ultimately prevails on its Motion for 
Reconsideration. 
II. 
LEGAL ARGUMENT 
A. This Court Should Issue A Preliminary Injunction In Order To Prevent 
Waste And Injury To Zingiber 
1. Rule 65(E) Provides For Issuing A Preliminary Injunction To Prevent 
Waste Or Injury 
Idaho Rule of Civil Procedure 65(e)(2) provides in pertinent part: 
A preliminary injunction may be granted in the following 
cases: ... (2) When it appears by the complaint or affidavit that the 
commission or continuance of some act during the litigation would 
produce waste, or great or irreparable injury to the plaintiff.l 
IDAHO R. Crv. P. 65(e)(2) (emphasis added). 
1 Zingiber notes that Rule 65( e )(2) speaks in terms of great or irreparable injury to the. 
"plaintiff." While Zingiber is technically the defendant in this action, that should not affect this 
Court's authority to issue a preliminary injunction to enjoin LynClif. It is critical that this is a 
declaratory judgment action brought by LynClif. As such, LynClif is technically designated as 
the plaintiff, even though LynClif is seeking only a judicial declaration of the law and not actual 
redress. Zingiber could just as easily have filed a declaratory judgment action seeking a judicial 
declaration that LynClif lacks authority to pipe Padgett Ditch, in which case Zingiber would be 
the plaintiff. This technicality regarding which party is designated as the "plaintiff' should not 
divest this Court of its authority to issue a preliminary injunction to prevent "waste" or "great or 
irreparable injury," as specified in Rule 65( e )(2). 
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A decision to grant or deny a preliminary injunction is in the sound discretion of 
the trial court, and such a decision will not be overturned by an appellate court absent an abuse 
of that discretion. See, e.g., Walker v. Boozer, 140 Idaho 451, 456, 95 P.3d 69, 74 (2004). The 
Idaho Supreme Court has stated on a number of occasions that the rules governing the issuance 
of a preliminary injunction in order to maintain the status quo pending the ultimate outcome of a 
case are "more liberal" than those governing a trial on the merits. Blue Creek Land & Livestock 
Co. v. Battle Creek Sheep Co., 52 Idaho 728, _, 19 P.2d 628, 629 (1933); Buena Vista Gold 
Mines Co. v. Boise Basin Improvement Co., Ltd., 29 Idaho 789, _,162 P. 330, 332 (1916); 
Boise Dev. Co., Ltd. v. Idaho Trust & Savs. Bank, Ltd., 24 Idaho 36, _, 133 P. 916,920 (1913). 
In addition, past Idaho Supreme Court decisions indicate that preliminary injunctions to maintain 
the status quo are proper when real property and water rights are involved. See Farm Servo Inc. 
v. Us. Steel Corp., 90 Idaho 570, 588, 414 P.2d 898, 907 (1966); Buena Vista, 29 Idaho at_, 
162 P. at 331. 
2. Installation Of Piping Across Zingiber's Property Could Greatly 
Injure Zingiber 
The piping of Padgett Ditch through Zingiber's property will substantially injure 
Zingiber in a variety of ways: 
• Zingiber will be forced to change its existing irrigation methods. See 
Supplemental Affidavit of William G. Van Horn ("Van Horn II") at ~ 3; Affidavit 
of Norm Young ("Young") at ~~ 9,10, 12. This ditch piping-necessitated change 
in irrigation methods will result in the abandonment and waste of the current 9 
zone sprinkler irrigation system that cost in excess of $40,000 to design and 
install. See Van Horn II at ~ 3; see also, Young at ~ 10. The piping-necessitated 
change will also require the design and installation of entirely new irrigation 
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infrastructure. See Van Horn II at, 3; see also, Young at WI 0, 12. This 
replacement irrigation infrastructure will cost approximately $65,000. See, Van 
Horn II at, 3. The conveyance of 0.3 cfs across the Zingiber property will 
require additional irrigation infrastructure that is not currently needed. See Van 
Horn II at, 3; see also, Young at" 9, 10, 12. This is because a quantity of 0.3 
cfs would largely, if not entirely, be overcome by conveyance loss before making 
it across the entirety of the property. See Van Hom II at, 3; see also, Young at 
"9, 1 O. If Zingiber does not reconfigure its current irrigation infrastructure, it 
will not be able to irrigate its property. See Van Hom II at, 3; see also, Young 
• Electricity free gravity-driven irrigation of the property will no longer be an 
option due to the near total loss of conveyance head currently provided by 
existing surface flows in Padgett Ditch. See Van Hom II at, 4. Irrigation 
system-based electricity costs necessitated by the ditch piping will average $2,470 
per year (based upon the 9.5 month period of use for the locale, and a cost of$260 
per month). See VanHorn II at, 4. 
• The piping ofZingiber's water (required to minimize conveyance losses for 
transmission across the entirety of the property) would frustrate and interfere with 
Zingiber's ability to conduct open range stock watering on the property because 
Zingiber's water would be piped. See Van Hom II at, 5; see also, Young at, 11. 
• The piping of Padgett Ditch will undo and waste the $70,000 Zingiber expended 
in relocating and reconfiguring its portion of Padgett Ditch. See Van Hom II at 
,6. Zingiber's relocation and reconfiguration of its portion of the ditch was 
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performed to facilitate entirely gravity-driven irrigation of the property, as well as 
to facilitate open range stock watering across the property, and to foster aesthetic, 
wildlife, and recreational beneficial uses of Padgett Ditch. ld. The piping of 
Padgett Ditch will obliterate these designed and implemented beneficial uses-
beneficial uses that were developed in plain sight of LynClif, and completed 
before LynClif ever expressed opposition to the ditch relocation and 
reconfiguration. ld. 
• The piping of Padgett Ditch will obliterate the wildlife habitat created by the 
present ditch. See Van Horn II at ~ 7; see also, Young at ~ 11. The piping will 
displace (and more likely kill) established populations of trout, whitefish, 
sturgeon, and other aquatic species that rely upon the Zingiber portion of the 
ditch. See VanHorn II at ~ 7; see also, Young at ~ 11. The piping will also 
destroy the existing riparian corridor along the ditch. See VanHorn II at ~ 7. At 
the very least, Zingiber will lose $1,400 worth of fish it purchased from LynClif 
principals for purposes of stocking the ditch. See VanHorn II at ~ 7. Piping of 
the ditch will also eradicate Zingiber's recreational pursuits which include the 
fostering and caretaking of the aquatic and riparian habitat created along the ditch, 
as well as the "catch and release" fishery that has developed. ld. 
• The piping of Padgett Ditch will obliterate the aesthetic value and character of the 
Zingiber property. See Van Horn II at ~ 8; see also, Affidavit of Kent Collins; 
Affidavit of Kitty Martin; Affidavit of Bradford Janoush. Zingiber would not 
have purchased the subject property had it been devoid of the surface water flows 
that Padgett Ditch provides. See Van Horn II at ~ 8. The piping of Padgett Ditch 
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will severely diminish the marketability ofthe Zingiber property, and will likely 
result in an overall diminution in value of between 35% and 40%. See Affidavit 
of Kent Collins; Affidavit of Kitty Martin; Affidavit of Bradford Janoush. When 
based upon the property's initial and recent purchase price of $625,000, the 
proposed piping of Padgett Ditch could result in an approximate $218,750 to 
$250,000 diminution in value. See Affidavit of Kitty Martin; Affidavit of 
Bradford J anoush. 
• Given that Padgett Ditch has historically flowed across the Zingiber property, the 
property does not possess a separate irrigation diversion structure capable of 
dividing and separately delivering Zingiber-specific flows from the upstream 
portion of Padgett Ditch to the Zingiber property. See Van Horn II at ~ 9; see 
also, Young at ~~ 9,10, 12. Unless Zingiber installs new property-specific 
irrigation delivery infrastructure, Zingiber's water rights will no longer be 
available to the property when Padgett Ditch is piped by LynClif. See Van Horn 
II at ~ 9; see also, Young at ~ 9,10, 12. Zingiber has not been provided with any 
construction or engineering plans making provision for the necessary delivery 
infrastructure, nor has it been provided with any assurances from LynClif that its 
water will be delivered to the property at its historic point of ingress. See Van 
Horn II at ~ 9. 
These are substantial injuries that would result not only in purely economic losses 
to Zingiber, but also in the loss of the use of Zingiber's water rights, the obliteration of its 
separate and distinct ditch rights, and the use and enjoyment of Zingiber's real property. If 
Zingiber ultimately prevails on its Motion for Reconsideration, then these injuries would have 
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been totally unnecessary. Therefore, this Court should issue a preliminary injunction preventing 
the installation of the piping across Zingiber's property until it acts on Zingiber's Motion for 
Reconsideration. 
Conversely, preventing the installation of the piping pending a decision on the 
Motion for Reconsideration would not injure LynClif There is virtually no evidence in the 
record of any actual injury to LynClif caused by leaving Padgett Ditch in its current form. To 
this point, any discussion of such injuries by LynClifhave been-at best-in the form of 
general, unsupported allegations. This lack of injury to LynClif is supported by the Young 
Affidavit. See Young at mr 13-16. 
3. Waste 
Allowing LynClifto install the piping across Zingiber's property before this 
matter is finally concluded would also result in extreme waste, if Zingiber ultimately prevails. 
The re-piping of Padgett Ditch would likely require LynClifto place up to 960 feet of pipe 
across Zingiber's property. See Young at ~ 14. This pipe would, at the very least, need to be 
capable of carrying in excess of 10 cfs of water-the diversion rate for LynClif's water rights 
conveyed through Padgett Ditch. This is a substantial undertaking that will be totally 
unnecessary if Zingiber ultimately prevails in this litigation. This potential for unnecessary 
waste provides another basis for issuing a preliminary injunction pursuant to Rule 65( e )(2). 
B. Stay Of Execution 
Idaho Rule of Civil Procedure 62( a) also provides a basis for preventing any pipe 
installation by LynClif pending this Court's review of Zingiber's Motion for Reconsideration. 
That rule states in pertinent part: 
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Execution or other proceedings to enforce a judgment may issue 
immediately upon the entry of judgment, unless the court in its 
discretion and on such conditions for the security of the adverse 
party as are proper, otherwise directs. 
IDAHO R. Cry. P. 62(a). 
One of the purposes of issuing a stay is to preserve the status quo. See McHan v. 
McHan, 59 Idaho 41, _,80 P.2d 29,31 (1938). Another purpose is to prevent injury. See 
Kieferv. City afIdaho Falls, 46 Idaho 1, _, 265 P. 701,703 (1928). 
This Court entered its Judgment in this matter on September 12,2008, potentially 
allowing LynClifto "execute" upon that judgment. While the term "execution" is generally 
understood to involve the collection of money, this particular case does not involve monetary 
damages. Therefore, piping Padgett Ditch would essentially constitute LynClif's "execution" 
upon the Court's Judgment. 
The justifications for issuing a stay are the same as those already discussed for 
issuing a preliminary injunction: preventing great injury to Zingiber, and avoiding waste. 
Rule 62(a) simply provides this Court with another procedural mechanism for preventing the 
piping of Padgett Ditch and maintaining the status quo while it considers Zingiber's Motion for 
Reconsideration. 
III. 
CONCLUSION 
Allowing LynClifto pipe Padgett Ditch through Zingiber's property at this time 
would be premature, given Zingiber's Motion for Reconsideration. Allowing the piping of 
Padgett Ditch would result in great injury to Zingiber and a substantial waste of resources, if 
Zingiber ultimately prevails in this matter. Therefore, Zingiber respectfully requests that this 
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Court issue a preliminary injunction or a stay of execution preventing LynClif from installing the 
pipe during its review of Zingiber's Motion for Reconsideration. 
. viC-.... 
DATED thlS~ day of September, 2008. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODINa 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
1ENSEN, husband and wife, collectively dOing 
business as LYNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
Case No. CV-2008-125 
DEFENDANTS' OBJECTION TO PLAINTIFFS' 
MEMORANDUM OF COSTS, 
DISBURSEMENTS &. ATTORNEY'S FEES 
COME NOW the above--named Defendants Zingiber Investment, LLC and 
William O. Van Horn, and hereby obJect to the Plaintiffs' Memorandum of Costs, Disbursements 
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and Attorney's Fees. Defendants object pursuant to Idaho Rules of Civil Procedure 54(d)(6) and 
54( e)(6) on the grounds that Plaintiffs do not meet the requirements of the applicable statute or 
Rules governing fees and costs, namely Idaho Codes Section 12 .. 121 and Idaho Rules ofCivH 
Procedure S4(d) and 54(e). First, Plaintiffs do not qualify as "prevailing parties." Second, 
Defendants' defense of the olaims at issue was not 14frivolous, unreasonable, or without 
foundan on." 
I. 
INTRODUCTION 
On February 27,2008, Plaintiffs (collectively "LynCliP') filed a two-oount 
Complaint for Declaratory Relict Count One sought a deolaration from the Court that LynCHf 
had the right to pipe the portion of Padgett Ditch traversing Van Horn's property under Idaho 
Code Section 42-1207. Count Two sought a de~Iaration that water flOwing through Padgett 
Ditoh was not subject to further appropriation andt therefore, Van Hom's application for a permit 
seeking a non-consumptive aesthetic and recreation appropriation of 10 cfs already flowing in 
Padgett Ditch was not reviewable by the Idaho Department of Water Resources ("IDWR"). 
On July 8, 2008, the Court heard oral argument on the parties' oross motions for 
SUmnuI.rY judgment. The Court granted LynClifs'motlon for summary judgment as to Count 
One and took Count Two under advisement. In its August 12,2008 Order on Cross Motions for 
Summary Judgment (UOrder"), the Court engaged in statutory construction to resolve perceived 
ambiguity ofIdaho Code Section 42-1207. Order at 6-10. As to Count Two, the Court gave the 
parties the opportunity to respond to its finding that Mr. Van Horn could not be granted a permit 
"because there will be no actual diversion." Order at 12. 
On September 2, 2008, the Court heard final arguments on Count Two and was 
persuaded that "clearly Padgett Ditch is a diversion from Billingsley Creek," and that rDWR 
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should "conduct its work before the matter gets to district court," Transcript of Hearing on 
Motion for Summary Judgment Re Count 2 at I o~ Il, Babington 1I. Van Horn ("Transcript'? 
(courtesy copy attaQhed). The Court further stated, "that my determination that I have written on 
August 12, 2008 is not a final, dispositive matter with respect to count 2, I'll simply vacate that 
and decline to hear count 2 further until IDWR hoars its administrative matter." Transcript at 10-
11. When it was olear that the Court would not grant LynClifthe relief it requested with respect 
to Count Two, counsel for LynCHfstipulated to voluntarily dismiss Count Two of the Complaint 
and counsel for Mr. Van Hom agreed. Id. at 11·12.· Consequently, the Court dismissed Count 
Two of the Complaint without prejudioe. ld, 
On September 12, 2008, the Court entered final judgment in favor of LynCIif 
regarding Count One of its Complaint. LynClifthen served counsel for Mr. Van Hom with its 
Memorandum of Costs, Disbursements & Attorney's Fees and the Affidavit in Support of 
Memorandum of Costs, Disbursements & Attorneis Fees ("Affidavit") thllt are the subject of 
this objection. The Memorandum claims fees and costs pursuant to Idaho Code Section 12-121 
and Idaho Rule ofCiviI Procedure S4(d} and (e) because, as counsel for LynClifstates, "[t)he 
final result of the litigation was entirely favorable from LynClifs standpoint." Affidavit at ~ 6, 
II. 
ANALYSIS 
Idaho courts follow the American Rule on the question of awards of attorney fees, 
which provides that "attorney fees are to be awarded only where they are authorized by statute or 
contract," Hellal' v. Cenarrusa, 106 rdaho 571 (1984). Consequently, a party must provide legal 
authority supporting a fee request. MDS Investments, L.L.C. v, State, 138 Idaho 456 (2003). 
LynClifcites Idaho Code Section 12 .. 121 and Idaho Rules of Civil Procedure S4(d) and S4(e) as 
the required legal authority supporting its reqUest for costs and fees in this ma.tter, However, 
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LynClif does not meet the requirements of the cited statute and rules, and therefore, the Court 
should decline its fees and costs request. 
A. LynCIlf Is Not A Prevailing Party 
Under Idaho Rule of Civil Procedure 54. costs and fees may be awarded to the 
CCprevailing party." Initially, it is important to note that legal proceedings often fail to yield a 
wholly prevailing party, and there should be no award if the court detennines that neither side 
prevailed. Owner-Operatorlndep. Drivers Ass 'n v. Idaho Pub. Utii. Comm In, 125 Idaho 401, 
407 (1984). Similarly, ifboth parties have prevailed in part, the court may exeroise its discretion 
to deoline the award of fees to either party. Burnham v. Bray, 104 Idaho 550, SS4-SS (Ct. App. 
1983). For its part, Rule 54 provides: 
In determining which party to an action is a prevailing party and 
entitled to costs, the trial court shall in its sound disoretion consider 
the final judgment or result of the action-in relation to relief sought 
by the respeotive parnes. The trial court in its sound discretion 
may detennine that a party to an action prevailed in part and did 
not prevail in part, and upon so finding may apportion the costs 
between and among the parties in a fair and equitable m8.1Uler after 
considering all of the issues and claims involved in the action and 
the resultant judgment or judgments obtained. 
I.R.C.P. S4(d)(1)(B). 
A detennination that a party has prevailed "is a matter committed to the sound 
discretion of the trial court," J.R. Simp/ot Co. v. Chemetics/nt'l, Inc., 130 Idaho 2SS (1997). 
However, the court of appea.ls has laid out a three"part inquiry to aid the trial court in its 
detennination of the prevailing party: "The court must examine (1) the result obtained in 
relation to the relief sought; (2) whether there were mUltiple claims or issues; and (3) the extent 
to which either party prevailed on each issue or claim:' Jerry J. Joseph C.L. u', Ins. AS30CS., Inc. 
Y. Vaught, 117 Idaho 555, 557 (Ct. App. 1990). 
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In this case, LynClif sought judicial declarations that: (1) it had a right to pipe 
Padgett Ditch traversing the ZingiberfVan Homproperty under Idaho Code Section 42·1207; and 
(2) that Mr. Van Hom could not obtain a valid water right permit from IDWR based upon it 
Application for Pennit No. 36 .. 16494. At most, LynCHfprevailed only with respect to Count 
One beoause the Court acknowledged IDWR's primary jurisdiction with respeot to the subject 
matter of Count Two, noting that Count Two (and the relief sought by Lynelif on the count) was 
"premature. U Transcript at 11 .. 12. Despite LynCHf counsel's assertion that the outcome of the 
litigation was "entirely fa:vorable,1I it is clear that the final disposition of its Complaint was not 
"entirely favorable," The stipulated dismissal of Count Two at the September 2, 2008 hearing, 
coupled with the immediately preceding statements from the Court, amply demonstrate that 
LynCH! did not prevail upon Count Two, See Chenery v. Agri-Lines Corp., 106 Idaho 687, 692 
(Id. App. 1984) (dismissal ofa claim and when dismissal occurred were two of many factors 
considered in making a prevailing party detemtination). Put simply, LynClif did not prevail upon 
Count Two of its Complaint because it did not receive the judicial declaration it sought. 
Althouib the Court has the discretion to find that a party "prevailed in part and 
did not prevail in part," it is also clear that the Court is not "compelled to make a discrete award 
offees on each claim." Id. at 693. Instead, applicable precedent instructs that "it is not 
appropriate to segregate .. , claims and defenses to detennine which were or were not frivolously 
defended or pursued. The total defense of a party's proceedings must be unreasonable or 
frivolous." Magic Valle, v. Professional Business ServiCes, 119 Idaho 558, 563 (1991). See also 
Selniger Law Office. P.A. v. North Pacific Ins. Co., 145 Idaho 241 t -,178 PJd 606, 616 
(2008) ("I.e. § 12·121 applies to the case as a Whole. Where there are multiple claims and 
defenses, it is not appropriate to segregate those claims and defenses for purposes of awarding 
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attorney fees under I.e. § 12-121.") (internal citations omitted). Therefore, should the Court 
ohoose to make a "prevailing PartY' determination as to the entire actiollt which applicable 
precedent instructs it should, LynClif does not qualify as a prevailing party at all. Because 
LynCHf only obtained a judgment on one of two counts, "there was no overall prevailing party:' 
Inr'l Eng'g Co. v. Daum Indus. Inc., 102 Idaho 363, 367 (1984) (even where plaintitfprevailed 
on several counts and defendant prevailed on only one issue, trial court's determination that there 
was not a prevailing party was not disturbed). In the alternative, shOUld the Court choose to make 
a I~revailing party" determination as to each individual count, LynClif may qualify as a 
prevailing party only to the extent that it prevailed on Count One because it only succeeded in 
obtaining relief on that count. 
Given that this litigation was not "entirely favorable" to LynCH£, LynClifis not 
the prevailing party and should not be awarded'its olaimed costs or attorney fees. At most, the 
Court can only find that LynClif'iprevailed in part and did not prevail in part." I.R.C.P. 
S4(d)(1)(B). Nonetheless, even if the Court does so findt an award ofattomey fees is not 
appropriate in this matter because Mr. Van Hom did not defend this action, frivolously, 
unreasonably, or without foundation. 
B. Mr. Van Horn's Defense Of The Action Was Not Frivolous, Unreasonable Or 
Without Foundation 
Under Idaho Code Section 12-121, LynClifmayonly recoverits attomeyfees if 
the Court determines that Mr. Van Horn's defense of the action was frivolous, unreasonable, or 
without foundation. Even if the Court is persuaded that LynClifwas the prevailing party, Rule 
54(e)(1) limits the award of attorney fees to a prevailing party pursuant to I.C. § 12-121 to 
circumstances where "the case was brought, pursued or defended frivolously, unreasonably or 
without foundation. t, I.R.C.P. 54(e)(1); S'einlger, 145 Idaho at --' 178 P.3d at 616 (2008). 
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In making such a determination, "[tJhe sole question is whether the losing party's 
position is so plainly fallacious as to be.deemed frivolous. unreasonable or without foundation." 
Severson v. Hermann, 116 Idaho 4971 498 (1989). Even though the trial court is afforded broad 
discretion, it must make a "specifio finding ... supported by the record." la. See also Black v. 
Young, 122 Idaho 302. 310 (1992) (acknowledging discretion of the court to make an award, but 
noting that an award is improper ''Where the record itself discloses" the reasonableness of a claim 
or defense); J.M.F. Trucking v. Carburetor &: Electric of Lewiston, 113 Idaho 797, 799 (1987) 
(overturning trial court's award offees as arbitrary and inconsistent because it denied a motion to 
dismiss a olaim because of reasonable factual conflicts on the record and subsequently granted 
attorney fees on grounds that the same claim was frivolously or unreasonably pursued). 
In this case, the record very clearly discloses that Mr. Van Hom did not defend 
the case frivolously, unreasonably, or without foundation. In written discussion of Count One in 
its Order on Cross Motions for Summary Judgment, the Court made the following statement: 
When applied to the faots of this case, I.C. § 42-1207 is 
ambiguous. In this case. as to the entire Padgett Ditch, both the 
LynClifand Van Horn ~ "ditch ownerstt and "landowners" as 
these tenns are used in the statute. Thus, under this statutel the 
rights and duties oj LynCli/ and VanHorn, with respect to one 
another in the '"dget( Ditch are not readily diacernable, and the 
Court must engage in statutory constnlction in order to clarify the 
rights and duties of the parties to this lawsuit. 
Order at 8 (emphasis added). 
In light of the fact that Mr. Van Hom presented a position or argument to the 
Court that compelled statutory analysis, it must necessarily have had some reasonable foundation 
in the law. Because the Court had to resort to the canons of statutory construction to resolve the 
statute's ambiguity as presented by the arguments of the parties, Mr. Van Horn's defense of 
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Count One does not meet the threshold of unreasonableness required for the Court to justify an 
award of LynClif S olaimed attorney fees. 
Furthennore. the record of the September 2, 2008 hearing demonstrated the 
viability of Mr. Van Hom's defense of Count Two. which rested in large part on the proposition 
that the matter was not properly before the court-that the count was prematurely filed. Prior to 
LynClif's stipulation to dismiss Count Two~ the Court indicated that it planned to resoind its 
prior disoussion of the count, and to vacate that count, because IDWR had primary jurisdiction to 
review whether Mr. Van Hom could obtain a pcrmitto appropriate the water at issue, i.e .• that 
the count was ·'premature." Transcript at 10 .. 12. The Court's clear indication that Mr. Van Hom 
was correot in his argument necessarily demonstrates that his defense of Count Two, like Count 
One, was not frivolous, unreasonable, or without foundation. 
Although the Court is afforded broad discretion to award attorneys fees, it would 
be reversible error to do so in these circumstances because the record olearly indicates that Mr. 
Van Horn reasonably pursued the defense of each oount of the Complaint with well-founded 
arguments. 
In. 
CONCLUSION 
The Court should decline to award costs as a m.atter of right pursuant to Idaho 
Rule of Civil Prooedure 54( d) because LynClif was not the prevailing party in this action. For 
the same reason, the Court should decline to award LynClifattomey fees. Even if the Court 
finds that LynClifwas the prevailing party in the action, it should decline to award attorney fees 
under Rule S4(e)(1) because the record clearly demonstrates that Mr. Van Hom's defense of the 
action was not frivolous, unreasonable, or without foundation, 
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DATED this""::::" day of October, 2008. 
MOPFATI', THOMAS, BARRETI, ROCK & 
FIELDS, CHARTBREO 
B~ ~\~L 
An ~r Waldera - Of the Firm 
Attorneys fOt" Defendants William G. 
Van Hom and Zingiber Investment, LLC 
CERTIFICATE OF SERVICE 
. \~ I HEREBY CERTIFY that on this ---=-day of October, 2008, I caused a true 
and correct copy of the foregoing DEFENDANTS' OBJECTION TO PLAINTIFF'S MEMORANDUM 
OF' COSTS to be served by the method indicated below, and addressed to the following: 
Gary D. Slette 
ROBBlttSON &: SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, 10 83303-1906 
Fax: (208) 933 .. 0701 
~U.S. Mail; Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
... L 'JL. __ ~dera 
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DISBURSEMENTS & AT'fORNEY'S FEES - 9 Clrenr,11l1l9842.2 
872 
1 
2 
3 
4 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
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IN TIffi DISTRICT COURT OF TIffi FIFTH JUDICIAL DISTRICT OF TIffi 
STATE OF IDAHO, IN AND FOR TIffi COUNTY OF GOODING 
* * * * * * * 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
MOTION TO STRIKE 
(1 R C P RULE] 2(f)) 
AND MOTION FOR 
SANCTIONS (I Rep 
RI II E 11 (a)(1)) 
COME NOW the above-named Plaintiffs (collectively referred to hereinafter as 
"LynClif'), by and through the undersigned, and moves this court for an order striking from the 
record the following documents filed by the Defendants (hereinafter collectively referred to as 
"Van Horn"). 
1. Rule 11(a)(2)(B) Motion for Reconsideration. 
2. 
3. 
4. 
Memorandum in Support of Rule 11(a)(2)(B) Motion for Reconsideration. 
Affidavit of Andrew 1. Waldera. 
Supplemental Affidavit of William G. Van Horn. 
5. Affidavit of Kent Collins. 
MOTION TO STRIKE & MOTION FOR SANalONS - 1 
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6. 
7. 
S. 
Affidavit of Kitty Martin. 
Affidavit of Bradford Janoush. 
Affidavit ofNonn Young. 
Because a [mal Judgment has been rendered in this case, the materials sought to be 
stricken pursuant to I.R.C.P. Rule 12(f) are immaterial and impertinent, i.e., irrelevant at this time, 
after the entry of a [mal judgment. 
I.R.C.P. Rule 11(a)(2)(B) provides: 
A motion for reconsideration of any interlocutory order of the trial 
court may be made at any time before the entry of final judgment 
but not later than fourteen (14) days after the entry of the [mal 
judgment. A motion for reconsideration of any order of the trial court 
made after entry of final judgment may be filed within fourteen 
(14) days from the entry of such order .... 
(Emphasis added). A motion for reconsideration applies to interlocutory orders rendered prior to 
the entry of a [mal judgment. Van Horn has asked the court to reconsider a [mal Judgment in his 
Motion dated September 25, 200S. According to Black's Law Dictionary, 5th Ed. (1979), 
"interlocutory" means "[P]rovisional; interim; temporary; not [mal." The order which might 
appropriately have been the subject of a motion for reconsideration [if Van Horn had timely filed 
such a motion] would have been the court's Order on Cross Motions for Summary Judgment dated 
August 12, 200S. The Idaho Supreme Court's interpretation of I.R.C.P. Rule 11(a)(2)(B) 
consistently indicates that such a motion for reconsideration can only be made prior to the entry of 
-;::::> -
a [mal judgment. It appears that the only time a motion~ for reconsideration may be made 
following the entry of [mal judgment is when such order was made subsequent to the entry of the 
[mal judgment. 
According to the Idaho Supreme Court in Elliott v. Darvin Neibaur Farms, 13SIdaho 774, 
69 P.3d 1035 (2003): 
Rule 11(a)(2)(B) of the Idaho Rules of Civil Procedure 
specifically provides that a motion for reconsideration of any 
interlocutory order of the trial court may be made at any time before 
the entry of [mal judgment, but not later than fourteen (14) days after 
the entry of [mal judgment. This Court has repeatedly held that 
I.R.C.P. 11(a)(2)(B) provides a district court with authority to 
reconsider and vacate interlocutory orders so long as final judgment 
has not been entered. 
MOTION TO STRIKE & MOTION FOR SANcrlONS - 2 
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(Emphasis added). 138 Idaho at 785. 
A similar holding from another Idaho Supreme Court decision is found in Telford v. Mark 
Produce, Inc., 130 Idaho 932, 950 P.2d 1271 (1998): 
This Court has held that LR.C.P. 11(a)(2)(B) provides the authority 
for a district court to reconsider and vacate interlocutory orders so 
long as final judgment has not yet been ordered. (Citations 
omitted). 
(Emphasis added). 130 Idaho at 934. 
In Farmers National Bank v. Shirey, 126 Idaho 63, 878 P.2d 762 (1994), the Idaho 
Supreme Court addressed the propriety of a motion to reconsider prior to the entry of afmal 
judgment. The Court stated: 
Under Rule 11(a)(2)(B) of the Idaho Rules of Civil Procedure, a 
court may reconsider its legal rulings before a final judgment has 
been entered. In this case, Judge Wood reconsidered the rulings of 
Judge Becker before the entry of a fmal judgment, and, therefore, 
acted with authority under the rule. 
(Emphasis added). 126 Idaho at 68. 
The Idaho Supreme Court's interpretation of its own Rule has been consistent. Because 
-
fmal judgment has been entered in this case, Idaho case law suggests that VanHorn's Motion for 
Reconsideration is inappropriate due to untimeliness. 
SANCTIONS PI IR SITANT TO T R C P RULE J 1 (8)(1) 
Existing Idaho law relative to a motion for reconsideration is as stated above. Sanctions 
against Van Horn, including an award of reasonable attorney fees, are appropriate under LR.C.P. 
Rule 11 (a)(1). Responding to a motion for reconsideration that is inconsistent with the Idaho 
Supreme Court's interpretation of this Rule causes unnecessary delay and a needless increase in 
the cost of litigation. 
DATED this ~day of October, 2008. 
ROBERTSON & SLETTE, PLLC 
By: 
--~~~~--~~==~----------
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CERTIFICATE OF SERVICE 
The undersigned certifies that on the 1-. day of October, 2008, he caused a true and 
correct copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. CampbelVAndrew Waldera [ ) 
MOFFAIT1HOMASBARREIT [ ] 
P.O. Box 829 [ ] 
Boise, ID 83701-0829 [x] 
( x] 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN 1. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.c.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
PlAINTIFFS'MEMORANDIIM 
IN OPPOSITION TO MOTION 
FOR RECONSIDER ATION 
The Plaintiffs (hereinafter collectively referred to as "LynClif') have previously filed a 
Motion to Strike and Motions for Sanctions regarding the impropriety of Defendants' Motion for 
Reconsideration. Assuming, for the sake of argument only, that the court does not strike the 
documents described in that Motion, LynClif desires to submit this Memorandum in Opposition 
to Motion for Reconsideration. 
The Defendants (hereinafter collectively referred to as "Van Hom") have asked the court 
to reconsider both the August 12, 2008 Order on Cross Motions for Summary Judgment, and the 
court's final Judgment dated September 12. (See Van Hom's Motion for Reconsideration dated 
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September 25, 2008, at p.2). LynClif asserts that the court's [mal Judgment may not be the subject 
of a valid motion for reconsideration pursuant to I.R.C.P. Rule II(a)(2)(B). A final judgment is 
clearly not an interlocutory order which may be reconsidered. Despite the fact that the Idaho Rules 
of Civil Procedure do not allow reconsideration of a [mal judgment, it is especially paradoxical 
that Van Horn has asked the court to reconsider its judgment when VanHorn's own counsel 
explicitly stated that he had "no objections to the form or content [ofthe Judgment]." (See Exhibit 
"A" attached to Affidavit of Gary D. Slette). 
Even if the court were to entertain VanHorn's Motion to Reconsider its Order on Cross 
Motions for Summary Judgment, it is apparent that Van Horn has not presented any new facts that 
==----
bear upon the correctness of the interlocutory order consistent with the Idaho Supreme Court's 
holdings in Coeur d'Alene Mining Co. v. First National Bank, 118 Idaho 812, 800 P.2d 1026 
(1990). The submission of multiple affidavits attesting to "new facts" does not obviate the 
correctness of the court's Order dated August 12, 2008. Furthermore, these "new facts" are not 
new at all; rather, the information contained in the most recently filed Affidavits was always 
available to Van Horn. LynClif suggests that Van Horn's free-wheeling interpretation of the law 
and rules pertaining to a motion for reconsideration should not be countenanced by this court. 
LynClif feels compelled to address one legal argument that Van Horn has attempted to 
raise relative to "ditch rights". Van Hom has cited the court to Savage Lateral Ditch Water Users 
Association v. Pulley [Sand Hollow Ditch Co., Ltd.], 125 Idaho 237,869 P.2d 554 (1993). In that 
case, Pulley relocated an irrigation ditch which resulted in the necessity of the dominant 
downstream water users having to employ a rotation system due to ditch restrictions created by 
Pulley. It was in the context of those downstream water users whose flows were impeded by the 
upstream servient owner's construction that the Court discussed "ditch rights". Indeed, in this case, 
Van Hom's actions were precisely like those of Mr. Pulley: 
There was substantial evidence in the record that the location chosen 
by Jerry Pulley to reconstruct the Savage Lateral was unwise in light 
of its elevation, . . . the consistency of the soil in that area of the 
Pulley property, (:fu3) the number of90-degree turns in the ditch, and 
its increased length. 
125 Idaho at 244. The ditch rights to be protected in that case were those of the downstream users, 
and were certainly not the "ditch rights" of the person who caused the ditch to be relocated. Van 
Horn's attempts to bootstrap himself as a beneficiary of the Savage case are devoid of merit. 
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CONCIITSION 
LynClif adheres to its belief that Van Horn's Motion for Reconsideration is fatally flawed 
given the Idaho Supreme Court's interpretation of LR.C.P. Rille 11(a)(2)(B). Even if the court 
were to determine the motion to be legitimately heard under that rule, there is no "new" fact or set 
of facts which bears on the correctness of the court's judgment. 
RESPECTFULLY SUBMITTED this ;L day of October, 2008. 
ROBERTSON & SLETTE, PLLC 
By: 
~~~~~--r------------------
CERTIFICATE OF SERVICE 
The undersigned certifies that on the ;L day of October, 2008, he caused a true and 
correct copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. Campbell! Andrew Waldera[ ] 
MOFFATITHOMASBARRETI ( ] 
P.O. Box 829 [ ] 
Boise, ID 83701-0829 ( x] 
[ x] 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email slc@moffatt com 
ajw@moffat1 com 
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Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
MOFFATT, THOMAS, BAAAETr, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN 1. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as L YNCLIF FARMS, Ltc, an 
Idaho limited liability company. 
Plaintiffs, 
VS. 
WILLIAM O. VAN HORN, an individual; and 
ZfNGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
Case No. CV-2008-12S 
REQUEST TO CONVERT PENDING 
R.lILE t 1 (a}(2)(B) MOTION FOR. 
RECONSIDERATION TO RULE 59(0) MOTION 
TO A.L TER OR AMEND; AND NOTICE OF 
WITIll>RAWAL OF AFFIDAVIT CITATIONS 
". ' 
COME NOW Defendants William O. Van Hom and Zingiber Investment, LLC 
(collectively "Zingiber"), by and through undersigned counsel of record, and hereby request that 
REQUEST TO CONVERT PENDlNG RULE 11(a)(2)(B) MOTION FOR 
RECONSIDERATION TO RULE 59(e) MOTION TO ALTER OR AMEND; 
AND NOTICE OF WITHDRAWAL OF AFFIDAVIT CITATIONS· 1 CUen~,o'n50 . 1 
9 
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the Court convert Zingiber's current Rule 11(a)(2}(B) Motion for Reconsideration to a 
Rule 59(e) Motion to Alter or Amend for the reasons discussed below. Zingiber also hereby 
gives notice that it is withdrawing certain affidavit citations contained within its fonner 
Rule 11 (a)(2)(B) Motion for Reconsideration, and request that the Court take judicial notice of 
oertain records identified herein. 
I. 
BACKGROUND 
On August 12, 2008, the Court issued its Order on Cross Motions for Summary 
Judgment (&COrder") in this matter. 'While the Order granted summary judgment to Plaintiffs 
e'LynCHf") with respect to Count One of the underlying Complaint for Declaratory Relief 
(UComplaint'1, the Order was not dispositive with respect to Count Two of the Complaint. 
Instead, the Court solioited additional briefing and argument regarding the subject matter of 
Count Two of the Complaint, and held oral argument regarding the same on September 2, 2008. 
Given the Court's stated agreement with Zingiber's arguments with respect to Count Two of the 
Complaint, and its inclination to decline to rule on the Count as requested by LynClif, counsel 
for LynCHf orally stipulated and voluntarily dismissed Count Two of the Complaint during the 
September 2, 2008 hearing. 
Subsequent to the hearin& counsel for LynCHf submitted a proposed final 
judgment with respect to Count One of the Complaint for the Court and opposing counsel's 
consideration. Unfortunately, while it was LynClif counsel's intent to transmit the proposed 
judgment to counsel for Zingiber, the copy of the proposed judgment was never forwarded to 
counsel for Zingjber. Consequently, Zingiber first became aware of the proposed judgment after 
the Court entered the judgment as final on September 12, 2008. Because Zingiber had no 
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objection to the final judgment, it took no further action regarding its missed opportunity to 
review the judgment other than requesting that counsel for LynClifinform the Court that 
Zingiber's lack of comment was a. result of lack 0 f its receipt for review as opposed to any lack 
of diligence on Zingiber's part. Counsel for LynClif filed his affidavit with the Court 
accordingly. 
On September 26, 2008, and in accordanoe with the plain language of Idaho Rule 
of Civil Prooedure 11(a}(l)(B), Zingiber filed its Motion for Reconsideration seeking 
reconsideration of the Court's August 12, 2008 Order which was subsequently confinned by the 
Court's September 12,2008 entry of Judgment. While the plain language of Rule 1 1 (a)(2)(S) 
provides that motions for reconsideration of any interlocutory orders of the trial court may be 
made at any time prior to the entry of final judgment and 'ilot later than fourteen (14) days after 
the entry of final judgment," LynCliffiled a Rule 12(f) Motion to Strike and Rule 11(a)(1) 
Motion for Sanotions citing Idaho Supreme Court authority tha.t is at odds with the express 
language of the rule. 
II~ 
ARGUMENT 
A. It Is Proper For The Court To Convert Zlngiber's Present Rule 11(a)(1){B) 
Motion For Reconsideration To A Rule 59 (e) Motion To Alter Or Amend 
Given LynClifs reoent filings, Zingiber aoknowledges that there is a legal 
authority conflict oonoerning the application and interpretation of Idaho Rule of Civil 
Procedure 11(a)(B)(2). On the one hand, the rule plainly andunambiguous[yprovides that 
motions for the reconsideration of interlocutory orders can be made after the entry of final 
judgment, provided that they are made "not later than fourteen (14) da.ys after the entry of the 
final judgment." See, I.R.C.P. 11(a)(2)(B), On the other hand, a. line ofIdaho Supreme Court 
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authority, most recently including Elliot v. Darwin Neibaur Farms, 138 Idaho 774 (2003), 
traelng its roots to Farmers Nat 'I Bank v. Shirey, 126 Idaho 63 (1994), stands for the proposition 
that Rule 1 1 (a){2)(B) only provides the district court with the authority to reconsider and vacate 
interlocutory orders "so long as final judgment has not been entered." Elliot, 138 Idaho 
at 784 .. 85. Despite the faot that Farmers Nat 'l.Bank v. Shirey does not stand for the proposition 
cited, there is, nonetheless, Ii line of authority that apparently conflicts with the plain language of 
Rule 1 1 (a)(2)(B). 
Because of this apparent conflict of authority, Zingiber is requesting that the 
Court convert its pending Rule I 1 (a)(2)(B) Motion for Reconsideration to a Rule 59(e) Motion to 
Alter or Amend Judgment pursuant to Dunlap v. Cassia Memorial Hospital, 134 Idaho 233 
(2000); Straub 'V. Smltht 145 Idaho 6S (2007); and Usttck v. Ustick, 104 Idaho 21 S (Ct. App. 
1983). In Dun/ap, the Dunlaps filed a Rule 11(1t)(2)(B) motion for reconsideration within 
fourteen days of the trial court's entry of&- Rule 54(b) certificate. Dunlap, 134 Idaho at 235-36. 
Because the underlying order was no longer interlocutory given the subsequent entry of the Rule 
54(b} certificate, the Court noted that Rule I I (a)(2)(S) no longer governed the motion. Id. 
However, the Court further held that while Rule 1 I (a)(2)(B) no longer governed the Dunlap'S 
motion, the motion was still subject to consideration by the trial court as a timely Rule 59(e) 
motion to alter or amend the judgment. ld.) citingObray v. Mitchell, 98 Idaho 533 (1977); 
accord Straub v. Smith, 145 Idaho 6SJ 175 P .3d 754, 760 (2001) (wherein the Smiths filed a 
motion for reconsideration under Rule 11 (a) seeking the reconsideration of a order of dismissal; 
given that the dismissal was a final judgment. the Smiths' motion to reconsider "should be 
treated as a (Rule 59(e)] motion to modify or amend the order of dismissal."), and Ustickv. 
Ustick, 104 Idaho 215, 218-19 (Ct. App. 1983) (wherein the court, in citing to ObraYtsupra, 
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noted that ~'if a petition is functionally the same as another motion which is recognized by the 
rules, it will be treated as though it had been properly labeled."). 
In this matter, Zingiber's underlying Motion for Reconsideration was timely filed 
under both Rule 11(a)(2)(8) and Rule S9(e) given that both rules provide that the motion be filed 
within fourteen days of the entry ofthejudgment. See tR.C,P 11(a)(2)(B) and tR.C.P. S9{e). 
Moreover, because Zingiber's motion functionally seeks the same relief whether styled as a Rule 
1 1 (a)(2)(B) motion or as a Rule 59 (e) motion, this Court should properly treat the motion as a 
Rule S9(e) motion and consider it accordingly. See, Dunlap, Straub, Obray, and U3tick, supra. 
Regarding the legal standards involved in considering a Rule 59( e) motion to alter 
or amend, Rule 59(e) provides a means to~circumvent appeal by providin~ the trial court with a 
mechanism by which it can correct legal and factual errors occurring in the proceedings before it. 
Slaathaug v. Allstate Ins. Co., 132 Idaho 705, 707 (1999), citing First Security Bank v. Neibaur, 
98 Idaho 598 (1977). So long as a Rule 59(0) motion to alter or amend is made within the 
fourteen-day time constraint of the rule, notions of finality are not disturbed. /d. Because 
Rule 59(e) motions are brought after judgment, such proceedings must be directed to the status 
of the oase as it existed when the trial court rendered~the decision upon which the judgment is 
based. Lowe Y. Lym, 103 Idaho 2$9, 263 (Ct. App. 1982) .. Consequently, "new" evidence may 
not be presented with such motions. [d.; see also, Johnson v. Lambros, 143 Idaho 468, 471·12 
(Ct. App. 2006). The decision to either grant or deny a Rule 59(e) motion lies within the sound 
discretion of the trial court, and review of an order denying fA motion to alter or amend will 
review for an abuse of discretion. Slaathattg, supra. 
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B. Formal Withdrawal Of Affidavit Citations 
Given that Rule 59 (e)-based motions preclude the introduction or consideration of 
additional evidence or affidavit testimony, (see, e.g., Lowe, supra), Zlngiber hereby withdraws 
the citations contained within its present motion for reconsideration that cite to the following 
affidavits filed with the Court on or about September 2o, 2008: 
• Supplemental Affidavit of William O. Van Hom; 
• Affidavit of Norm Young; 
• Affidavit ofK.itty Martin: 
• Affidavit of Bradford J anoush;· and 
• Affidavit ofI<.ent Collins. 
To be olear, Zingiber is wiUldrawing its citations to the above-referenced 
.. 
affidavits with respeot to its present Rule 11(a)(2)(B) Motion for Reconsideration only, The 
--. 
~thdrawa1 of these affidavit citations does not alter or rescind an)' oftbe argllments or legal 
authority cited within the motion... Moreover, the subject matter of the Affidavit of William O. 
Van Hom (dated June 6, 2008), and any and all other affidavits previously on file with the Court 
in conjunction with the parties' prior cross motions for summary judgment remain in full force 
and effect. Further, the above-referenoed affidavits are not being withdra.wn from the record as 
they are timely, and properly support Zingiber's pending Applioation for Preliminary Injunction 
and Motion for Stay of Execution also filed with the Court on September 26,2008. 
C. Judicial Notice Request 
Pursuant to Idaho Rule of Evidence 201, Zingiber hereby requests that the Court 
take judicial notice of those materials attached as Exhibits A and B to the September 25, 2008 
Affidavit of Andrew J. Waldera in consideration of its Rule 59(e) Motion to Alter or Amend 
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Judgment. These judicial records, (1) the Court's September 2,2008 Hearing Transcript and (2) 
the coures July 24,2008 Order on Defendant's Motion to Dismiss, are not "new" evidence 
given that they predate the Court's September 12, 2008 final judgment. Moreover. they fall 
within the purview ofthe Rule given that they are adjudioative facts that are not subject to 
reasonable dispute, and they are the Court's own records-records that are capable of accurate 
and ready detennination. See, LR.E. 201. Pursuant to Idaho Rule of Evidence 20 1 (d). the 
Court's judicial notice of these records is mandatory. 
111. 
CONCLUSION 
For the foregoing, Zingiber respectfully requests that the Court convert its 
presently styled Rule 11 (a)(2)(B) Motion for Reconsideration to a Rule S9( e) Motion to Alter or 
Amend Judgment. and that the Court take the neoessary steps to do 80 by disregarding the 
motion's current citations to the various affidavits identifi.ed herein. However, the identified 
affidavits are to remain on file in the Court's reoord in support ofZingiber's concurrently 
pending Application for Preliminary Injunction and Motion for Stay of Execution also filed with 
the Court on September 26. 2008. Last, Zingiber requests that the Court take judicial notice of 
its own September 2,2008 Hearing Transcript; and its own July 24,2008 Order on Defendant's 
Motion to Dismiss under Idaho Rule of Evidence 201. 
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DATED this ~~ day of October, 2008. 
MOFFATT, THOMAS, BARRETT. ROCK & 
FIELDS, CHAItTERED 
By~~~~~ __________ __ 
w J. Waldera - Of the Firm 
Attorneys for Defendants William G. 
VanHorn and Zingiber Investment, LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ ~ day of October. 2008, I caused a true 
and correct copy of the foregoing REQUEST TO CONVERT PENDING RVLE 11(a)(2)(8) MOTION 
FOR RECONSIDERAtION TO RULE 59(e) MOTION TO ALTER OR AMEND; AND NOTICE OF 
WITHDRAWAL OF Alt'FIDAVIT CITATIONS to be seIVed by the method indicated below, and 
addressed to the following: 
Oary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, 10 83303-1906 
Fax:: (208) 933-0701 
'tW.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
A ~vv;r. Waldera 
REQUEST TO CONVE~T PENDING ~ULE 1 1 (a)(l)(B) MOTION FOR 
RECONSIDERATION TO RULE 59(e) MOTION TO ALTER OR AMEND; 
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ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
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IN TIlE DISTRlCT COURT OF TIIE FlFTH JUDICIAL DISTRICT OF TIlE 
STATE OF IDAHO, IN AND FOR THE COUN1Y OF GOODING 
LYNN 1. BABINGTON and KA mY L. ) 
BABINGTON, husband and wifet and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.e.,) 
an Idaho limited liability company~ ) 
Plaintiffs, 
v. 
WILLIAM G . VAN HORN, an indiVidual; 
and ZINGIBER INVESTMENT, LLC, · . 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) , 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
RESPONSE m DEFENDANTS' 
OBJECTION m PI ,AINTIEER 
. MEMOR AND! 1M OF COSTS. 
DISBIJRSEMENTS & ATTORNEY'S 
FEES AND 
NOTICE OF HEARING 
The Plaintiffs (collectivelY ''LynClii'') hereby respond to Defendants' Objection to 
Plaintiffs' Memorandum of Costs, Disbursements & Attomeys Fees. 
Preyailing Partf 
Not surprisingly, LynClif disagrees with :the analysis suggested by Defendants 
(collectively "Van Hom"). LynClif is clearly the prevailing the party in this action. Van Hom 
attempts to make much of thefaet that the Complaint in this matter originally started as a two-
count Complaint, but totally ignores the fact that he voluntarily stipulated in open court to the 
dismissal of Count Two. As a consequence, the totality of this case consists of LynClifs 
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Complaint on one single count that was decided by this court as a matter of law. 
Van Hom apparently contends that his stipulation to dismiss COWlt Two means that 
''LynClif did not prevail upon Count Two of its Complaint." (See Van Hom's Objection at p. 5, II. 
13-14). This is erroneous. The parties' stipulation to dismiss Count Two was a voluntary dismissal 
in keeping with the provisions of 1.R.C.P. Ru1e 41(a)(I). There was no waiver by LynClif that 
would now preclude LynClif from seeking costs or fees in this litigation as the prevailing party. In 
considering a case where the entire action was voluntarily dismissed by stipulation of the parties, 
the Idaho Supreme Court found that there was no waiver to a claim for costs and attorney fees as a 
result ofa voluntary dismissal by stipulation of the parties. Straub v. Smith, _ Idaho ~ 175 
P.3d 754 (2007). 
According to the Idaho Supreme Court: 
An attorney may bind the client by.stipulation respecting procedural 
or remedial matters as appear to be necessary to accomplish the 
purpose for which the attorney was hired. so long as the subject 
matter of the stipulation is within the scope of the attorney's implied 
authority. 
State Dept. of Health & Welfare, State of Oregonv. Conley, 132 Idaho 266. 971 P 2d 332 (1999). 
In another Idaho case involving the right of counsel to.stipulate to procedures in open court, the 
Idaho Supreme Court affinned a stipulation of counsel made in open court. Tn concluding that the 
stipulation was binding, the Court stated: 
The reason behind the foregoing conclusion is that generally 
an attorney of record has implied authority to enter into stipulations 
and agreements respecting matters of procedure. 
State Dept. a/Health & Welfare v. Holt, 102 Idaho 44, 625P.2d 398 (1981). 
section: 
Idaho Code § 3-202 sets forth the authority of an attorney in Idaho. According to that 
An attorney and counselor has authority: 
1. To bind his client. in any of the steps of an action or 
proceeding, by his agreement filed with the clerk, or entered 
upon the minutes of the court, and not othelWise. 
26 Indeed, the very case which has so frequently been cited by Van Hom in this action stands for that 
exact proposition. In Savage Lateral Ditch Water Users Ass'n v. Pulley, 125 Idaho 237, 869 P.2d 
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554 (1994). the Idaho Supreme Court stated: 
A stipulation between c01Ulsel entered upon the minutes of the court 
is generally deemed binding upon the parties. 
125 Idaho at 245. In Singleton v. Pichon, 102 Idaho 588, 635 P.2d 254 (1981), the Court 
considered a stipulation made upon the record that was clear and without equivocation. The Idaho 
Supreme Court stated: 
The trial court's refusal to relieve counsel of that stipulation was in 
the exercise of the discretion, and we find no abuse of that 
discretion. 
102 Idaho at 589. 
The voluntary dismissal of Count Two by stipulation of the parties was nothing more than 
both parties' agreement to dispense with any . proceeding relative to that count. It was not an 
adjudication on the merits of Count Two in . any respect. Count One, having become the only 
subject matter of this action, is the swn and substance by which a prevailing party determination is 
to be made. Based upon the court's Order and fmal judgment, it is clear that LynClif is the 
prevailing party in this actioll. 
Erivolons or Unreasonable Defense 
The test for attorney fees under Idaho Code § 12-21 is a matter within the court's 
discretion. Suffice it to say, LynCHf believes that the provisions of Idaho Code § 42-1207 were 
clear on the date Van Hom acquired his property, and that Van Hom's attempts to thwart LynCHf 
have now been soundly rejected as a matter Qflaw. Affidavits previously filed with this court in 
this case evidence Mr. Van Horn's statements to LynClifp~cipals that if they didn't like what he 
was doing, they should just go ahead. and sue him. LynClif asserts that Van Hom needlessly 
precipitated this litigation, and that the law ofthis state was clear on its face relative to LynClif's 
ability to pipe the Padgett Ditch across the land of the servient property owner. Van Horn's 
defense of this action was frivolous and unreasonable, and without any legal foundation 
whatsoever. 
Van Hom's further attempts to demonstrate a defense to the dismissed Count Two bear no 
consideration at all. If the parties agreed that a count was. dismissed in an action, there is no reason 
or basis to continue to predicate argutl1.~.nts . one the .dismissed COl.U1t. Defending this motion on the 
basis of a dismissed count in a complaint .. appearsno less frivolous or unreasonable than Van 
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Hom's defense of the only operative count that was the subject of the final judgment. 
Costs and attorney fees should be awarded to LynClif for the reasons articulated herein. 
NOTICE OF HEARING 
YOU WILL PLEASE TAKE NOTICE That Defendants' Objection to Plaintiffs' 
Memorandum of Costs, Disbursements & Attorney's Fees will be heard before the Honorable 
." .'" • j 
Barry Wood in the District Courtroom of the Gooding County Courthouse, Gooding, Idaho, on 
the 21't day of October, 2008, at 11 :00 a.m., or as soon thereafter as counsel can be heard. 
DATED this 6th day of October. 2008. 
ROBERTSON & SLETIE, PLLC 
BY.. 
CERTIFICATE OF SERVICE 
The undersigned certifies that on the 6ril day of Octob~, 2008, he caused a true and correct 
copy of the foregoing instrument to cbe served upon the following persons in the following 
manner: 
Scott L. CampbeIl/ Andrew Waldem( J 
MOFFATImOMASBMRETI' ( J 
P.O. Box 829 [ ] 
Boise, lD 83701-0829 [x] 
[x] 
Hand Deliver 
U.S. Mail 
Overn.ight Courier 
Facsimile Transmission • 208-385-5384 
Email sk@moffatt rom 
~w@moffiut com 
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DISTRICT COURT 
r'non,' "o'n! . '0 1_ U l,. '. iG...:..ri ! 
f""~ , ~~, 
Gary D. Slette t' ' 
ROBERTSON & SLEITE, PLLC 
P.O. Box 1906 20U8 OCT -8 
Twin Falls, Idaho 83303~ 1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
ISB # 3198 
lrhn\LynClit\decl relieflmtn_deny req 
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IN 1HE DISTRICT COURT OF TIlE FlFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
*"'***** 
LYNN J. BABINGTON and KATI:IY L. ) 
BABINGTON. husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLlF FARMS, L.L.C.,) 
an Idaho limited liability company. ) 
. ) 
PhUntifl5, ) 
v. 
WTI.LIAM G. VAN HORN, an individual; 
and ZINGmER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
MOTION TO DENY 
RE.QIlESI 
The above-named Plaintiffs (collectively referred to hereinafter as "LynClir~, by and 
through the undersigned. hereby move this court to deny Defendants' ("Van Hom") "Request" 
dated October 6, 2008. Apparentiy, Van Hom is proposing a new form of pleading to be 
recognized by this court in the form ofa "Request". IR.C.P. Rule 7(a) describes the pleadings that 
are allowed in Idaho, and there clearly is none denominated as a "request". Other than the 
articulated pleadings described in the Rule, I.R.C.P. Rule 7(a) provides: 
No other pleadings shall be allowed, except that the court may order 
a reply to an answer or a third-party ansWer. 
Van Hom bas already run LynClif timmgh the paces iu order to respond to a facially defective 
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Motion for Reconsideration filed with inappropriate affidavits. His latest "Request" should be 
summarily disregarded. 
LynClif renews its Motion to Strike Mr. Waldera's Affidavit dated September 25, 2008, 
for the reasons articulated in its Motion. More importantly, it must be brought to the court's 
attention that VanHorn is attempting to place into the record of this case an Order that was set 
aside by Judge Melanson in Gooding County Case No. CV -2008-57. Because Judge Melanson 
expressly set aside the Order attached to the Waldera Affidavit pursuant to his Amended Order on 
Defendant's Motion to Dismiss dated August 4, 2008, LynClif can only express incredulity and 
disbelief. According to Blackls Law Dictionary, 1230 (5th Ed. 1979), "set aside" means "[t]o 
reverse, vacate, cancel. annul, or revoke a judgment, order, etc." Seeking to place a judicially 
vacated order from another judicial proceeding into the record of this case appears wholly 
inappropriate under any circumstance. 
DATED this 8th day of October, 2008 ... 
ROBERTSON & SLETIE, PLLC 
BY:~--i-1~~~~= ____ _ 
CER.TIEICATE OF SERVICE 
The undersigned certifies that on the 8th day of October, 2008, he caused a true and correct 
copy of the foregoing instrument to be served· upon the following persons in the following 
manner: 
Scott L. CampbelVAndrew Waldera [ ] 
MOFFATITHOMASBARRETI [ ) 
P.O. Box 829 ( ] 
Boise, ID 83701·0829 [xl 
[ xJ 
MOTION TO DENY REQUEST ··2 
Hand Deliver 
u.s. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email 
